ay 
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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 
Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 1A 

with printed minutes 
and by-laws *$27.00 

The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 
and by-laws “$35.00 


DELUXE 
3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws $38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws “$29.75 

The SPECIAL binder 

also available in Blown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
acorporation). Executive 
Medical and Dental 
Reimbursement Plan 

Forms for annual meetings of 
shareholders and directors 


Individual items available — 
write for catalog. 


Green ® 


Unique Pocket for 
Fold-Away Seal. Permanently 
Attached to inside front cover. 


Removable Separate 
Carrying Case for Seal. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 


Outfit Including Seal 


EVERY GREEN GEM* CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder’s board for long lasting use. 

STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 

PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus — 
CORPEXPEDITER —for quick completion of minutes. 

(Blank sheets and title page instead of above.) 


PROFESSIONAL - NOT-FOR-PROFIT and MODEL CORPORATION 


ACT MINUTES available. 


e 


ENTERPRISER, 


NON - THANSFERABLE 


Toren 


ard tbe 


of 


Over-all size of all outfits 1-3/4" high x 10-1/4" deep x 2-1/4" wide 


Banknote Company, Inc. 
21 Hudson Street 

New York, NY. 10013 

(212) 964-7454 

Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience 


Corpex, 21 Hudson St., New York, NY. 10043 
CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Ship to 


Date of Incorporation 


Handsome Stock Certificates lithographed on high quality 
heavy rag bond paper with that “BIG BOARD” look 


Street Address, 


Total Authorized Issue 


City, State, and Zip Code 


each Attention of 


Shares without par value 


Ship Outfit No 


Certificates signed by Pres. and 


(J Check Enclosed 


* When ordering Minutes & By-Laws specify 0 Single 


Check Must Accompany Order Payable to Corpex 


Multiple Incorporators 


Add $1.00 shipping charge for continental U.S. all others $4.00 


charge to american txpress| | | | | | | | | | | | 


Valid Through 


Signature 


Coxe, 
j 4 8 
\ 
No. of Shares Par Value $ 
he * 
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Professional Liability Insurance 


Perhaps the single greatest 
concern of most members at the 
present time is the current status 
and future availability of 
professional liability insurance. 
Approximately 9,000 members are 
now under the Bar's 
program through Poe and 
Associates with Gulf Insurance 
Company as the basic underwriter. 
This coverage has just changed 
from “occurrence” to “claims 
made” and the premiums have 
increased significantly for the same 
limits of coverage. Our Group 
Membership Insurance Committee 
and the Board of Governors both 
“reluctantly approved” these 
changes which were spelled out in 
the December 1976 Bar News. 


President Ed Atkins appointed a 
special commission of the Bar in 
December 1976 to study this very 
important issue. Larry Kuvin 
(Miami) is chairman of _ this 
commission which includes the 
following members: John 
French, Jr. (Tallahassee), Raymond 
Ehrlich (Jacksonville), Norman H. 
Lipoff (Miami), Patrick N. 
Chidnese (Fort Lauderdale), Leon 
H. Handley (Orlando), John S. Slye 
(Jacksonville), Karl O. Koepke 
(Orlando), Frank E. Maloney, Jr. 
(Fort Lauderdale), and Joe E. 
Brown, president, Poe and 
Associates (Tampa). 


This commission had an 
organizational meeting December 
17, 1976, a second meeting January 
28, 1977, and scheduled a third 
meeting March 11, 1977. 


At the first meeting of the 
commission it was determined that 
Gulf Insurance is the only company 
currently writing lawyers’ 
professional liability insurance in 
Florida and that the reinsurance 
market was drying up. Joe Brown, 
president of Poe and Associates, 
advised that Gulf Insurance 
Company would probably stay in 
the liability business at least another 
hoe but there was no guarantee 

yond that. 
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The commission decided to 
explore the following options: 


1. A self-insurance trust; 

2. Purchase of an insurance 
company “shell”; 

3. Chartering our own 
insurance company; 

4. Further shopping in the 
private sector. 


It was also brought to the 
commission’s attention that the 
ABA was exploring the possibility 
of a nationwide self-insurance plan. 
Various members of the 


commission were assigned tasks by 
Chairman Kuvin and asked to 
report back at the meeting January 
28. 


At this second commission 
meeting it was reported that: 


1. No private carrier is 
interested in writing lawyers’ 
professional liability insurance on a 
state-by-state basis and three states 
currently are without such 
insurance. 


2. A special committee of the 
ABA was formed September 1976, 
met in October 1976, and in 
December 1976 employed Marina 
B. Jacks (ABA-Chicago office) as 
staff director. This committee is 
acting primarily as a_ central 
clearing house to synthesize and 
distribute to the state bars current 
information on lawyers’ profes- 
sional liability insurance. 


3. The FMA self-insurance trust 
formed in late 1975 and managed 
by Professional Management 
Insurance Company (PMCO) 
appears to be doing well in terms of 
claims experience. The trust has 
five rating classifications and 
divides the state into two parts for 
rating purposes. Applicants are 
screened by a special committee 
and 5-10% have been turned down. 
The trust underwrites the first 
$100,000 with a 20% deductible up to 
the first $25,000. Lloyds of London 
reinsures the next $400,000. Some 
5,000 doctors participate in this 
program which as of January 1977 
has converted to a self-managed 


insurance company to_ insure 
liability limits for each participant. 


4. It was recommended that the 
Bar by-pass forming a trust and go 
directly toward insurance company 
status. This would require an initial 
$2,000,000 investment but would 
have the effect of limiting each 
participant's liability to the amount 
of his premium, according to the 
Insurance Commissioner’s Office. 


A reciprocal insurance company 
could be formed with 25 or more 
members which would automati- 
cally be under the Insurance 
Commissioner’s jurisdiction, 
provide the protection of a 
standard insurance company and 
qualify for liability coverage from 
the Florida Insurance Guaranty 
Company. Enabling legislation 
would not be required to set up 
such a company. An _ initial 
capitalization investment would be 
required (in addition to premium) 
by each participant to form such a 
company. 


The commission decided that a 
brief questionnaire to determine 
member interest in a self-insurance 
plan should be sent as soon as 
possible to arandom sample (1,000) 
of the Bar membership. This 
questionnaire to which many 
members of the Bar have already 
responded also appeared in the 
February 20 Bar News. 


The commission also invited 
representatives from five 
companies to attend the March 11 
meeting. The companies were 
Financial Management Inc. 
(Ormond Beach); Scott Wetzel 
Services (Tampa); Marsh 
McLennon (Miami); Frank B. Hall 
(Coral Gables); Poe and Associates 
(Tampa). 


These companies are all involved 
in risk and financial management 
work and subsequent to the March 
1l meeting, they were invited to 
submit proposals to the commission 
as to how they might help the Bar in 
forming a reciprocal or similar type 


(Continued on page 129.) 
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e Elegant Binder: Large 
capacity. Handsome 
black heavy-duty vinyl 
with 24K gold trim. Cor- 
porate name on spine. 


© Customized Seal: Zip- 
per pouch for quick, 
easy removal. 


© Stock Certificates: (20) 
lithographed, imprinted 
and numbered. Bound- 
in separate section with 
full page stubs. 


@ Stock Transfer Ledgers: 
Permanently bound-in 
separate section. 


Tab Indexes: Mylar rein- 
forced. Alphabetized for 
quick reference. 


e@ (50) Blank Minute Filler 
Pages: Rag content. 


Pre-Printed Minutes and 
By-Laws: (OPTIONAL) 
Saves hours of typing 
time while making an 
excellent impression on 
your client. Includes 
IRS §1244, sub chapter 
S, Medical/Dental plan, 
appendix of forms and 
20 blank pages. Blank 
state set based upon 
Model Bus. Corp. Act. 
Separate editions for 
Del., Fla., N.J., N.Y., Pa. 
and Texas. 


24 HOUR 
SHIPMENT 


SHIPMENT 
FREE ON 
PREPAID ORDERS 


EXCELSIOR-LEGAL 
62 White St., NYC 10013 


America’ s No. 1 All-In-One 
CORPORATE OUTFIT 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


Matching Vinyl! Slip 
Case: Houses your 
Black Beauty Outfit. 
Attractive. Dustproof. 


Exclusive Corporate 
Record Tickler 


Black Beauty saves you time 
and money because it has 
everything you need “incor- 
porated”’ into one complete, 
outfit. It eliminates the need for 
buying corporation materials 
separately and provides 
fingertip control of each 
incorporation. 


$25.25 and $27.00 


Excelsior’s 

New 2-Way Ordering 
and Delivery. . . 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 

2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


IN ADDITION TO A COMPLETE 
FA; LINE OF CORPORATE OUT- 


CORPORATE NAME 


FULL LINE OF LEGAL SUP- 
PLIES AND FORMS. SEND 
FOR OUR NEW FREE 


CATALOG. 
STATIONERY CO., INC. 
62 White Street, N.Y.C. 10013 (212) 431-7000 
BLACK BEAUTY EX LIBRIS SYNDICATE 
plain filler No. 70 $25.25 O No. 10 $28.25 O No. 90 $38.25 
ptd min & by-laws [J No. 80 $27.00 No. 20 $29.95 No. 95 $39.95 


corporate name exactly as on certificate of incorporation 


authorized shares 
(J IRC §1244 55 page set, plan, instr., etc., $3.95 extra. 

Charge 

Express number expires signature 


CO) Ship via A/R, $1.00 extra. 
L] Ship COD, include costs. 
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The public must turn to members 
of the legal profession for its legal 
services. This is as it should be. As 
complex as our laws are, the 
rapidity with which they change, 
the plethora of decisions being 
turned out by the courts, and the 
confusion of our legal procedures, 
the tremendous stakes involved cry 
out for those with legal problems to 
turn for their solution to those who 
are professionals. Indeed, one of 
the great tragedies frequently 
experienced by the layman and 
observed by almost every private 
practitioner who has been in 
practice for any period of time, is 
the situation of a citizen with a legal 
problem who has tumed to an 
unauthorized practitioner for the 
solution to the problem. By the time 
the citizen gets to an authorized 
practitioner, even if the harm done 
is reparable, the problem invariably 
is now far more complicated, takes 
considerably more time to solve, 
and almost always the solution is at 
a greater expense to the citizen. 


In my opinion, those who enter 
our profession today, especially 
those who are admitted to The 
Florida Bar, initially are extremely 
competent. This is so for many 
reasons. Admission to law school is 
so competitive that many who were 
admitted in the past would no 
longer stand any chance of gaining 
admission to an accredited law 
school today. Many individuals 
who would make fine lawyers 
cannot get into law school because 
of the large number seeking 
admission and the relatively few 
seats available. All have 
undergraduate degrees. Many have 
advanced degrees and a few even 
have professional degrees. 
Moreover, in my opinion, the law 
school education today is far 
superior to that provided when I 
was in law school. The course 
offerings are broader, the 
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Initial Competency Is Not Enough. Continuing Competency Is a Must. 


instruction is better, and _ the 
opportunity to develop skills 
through moot court competition, 
writing, and internship programs is 
such that the individual on 
graduation and admission is far 
better able to “take the con.” 


But initial competency is not 
enough. 


Continuing competency must be 
assured if the members of the 
profession are truly to be able to 
solve the problems of the citizens. 
And yet the profession does nothing 
to insure continuing competency 
other than to provide an 
opportunity to members of the 
profession to continue their legal 
education if they care to do so and 
to encourage them to do so. 


But this no longer is enough. 


The time has arrived when 
continuing, much less increasing, 
one’s competency cannot simply be 
left to the commitment to 
excellence of the individual 
attorney involved. The time has 
come for all members of the 
profession to be required to 
continue their legal education. 


In the past, having initially 
established one’s competency as 
proven by admission to the Bar, the 
assumption was that the 
competency continued. However 
valid that assumption may have 
been in the past, it is not valid today. 
In this day and time the citizen is 
entitled to be assured that the 
member of the legal profession to 
whom he or she turns for legal 
services is competent in the law as it 
exists now, not 50 years ago, 25 
years ago, or even 5 years ago. 


Continuing competency can be 
secured in one of two ways. 


The first is formalized continuing 
legal education but in a meaningful 
manner so that on conclusion of a 


course of study it reasonably can be 
determined that the student has 
learned something. This is not 
necessarily accomplished simply 
by signing up for a course. 


A second method could be 
through an informal course of study 
or experience with the attorney 
then being allowed to establish his 
or her competency through 
examination. 


Whatever the method employed 
we must move forward with a 
program designed to insure present 
competence of the members of the 
profession. 


Not only is overall continuing 
competence to be demanded, but 
the time has come for The Florida 
Bar to move forward with a 
specialization program. 

When the Designation Plan was 
adopted by the Board of Governors 
I supported it completely. I still do. 
In fact, I am now more convinced 
than ever that the Florida 
Designation Plan was the proper 
decision for The Florida Bar as 
opposed to the type plans adopted 
by other states. But despite the fact 
that we call it a Designation Plan, 
and each of us understands it to be 
just that, despite the fact that the 
Yellow Pages carry a disclaimer, 
despite the fact that we go to great 
lengths to attempt to have everyone 
understand this is not a true 
specialization plan, nevertheless in 
the eyes of many if not most people, 
this is a specialization plan. This is 
especially true with the public. No 
matter what explanation is given, 
members of the public at least 
believe that by turning to an 
individual who has designated a 
particular field of practice he or she 
is turning to an attorney who is a 
specialist in that field. 


While there is no question but 
that de facto specialization does 
exist in some fields of practice it is 
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now time to move forward with 
plans for de jure specialization in 
most, if not all, fields of practice. 


If The Florida Bar fails to move 
into full blown specialization, at 
best its Designation Plan will have 
been nothing more than an 
advertising gimmick and at worst it 
may well have been a fraud on the 
public. 


While continuing competency 
and specialization primarily is for 
the benefit of the public, it is not just 
the public which will benefit from 
it. Both the profession and _ its 
members will benefit also. 


Prior to the Code of Professional 
Responsibility there was no 
provision in the Canon of Ethics 
with regard to competency. As a 
result, on many occasions an 
individual would be recognized as 
lacking in competence in_ his 
professional performance to the 
detriment of its client, but there 
would be no basis for discipline. Of 
course, the client did have recourse 
through a malpractice action. But 
that was in a day and time when 
actions of that type seldom were 
filed and lawyers in general could 
take solace in the security that the 
client would do nothing about the 
imcompetence. Neither is the case 
today, however. Canon 6 of the 
Code of Professional Responsibility 
expressly commands that, “A 
lawyer should represent a client 
competently.” Increasingly in the 
days to come, in my opinion, 
lawyers can expect to find 
themselves impaled on Disciplinary 
Rule 6-101 for failure to act 
competently. Moreover, as 
everyone knows who has his or her 
finger on the pulse of reality, no 
longer can lawyers take solace in 
the thought that clients will not sue 
for incompetence, for malpractice 
actions are increasing at an 
increasing rate. It behooves the 
profession and its members to 
insure to the maximum extent 
possible that legal services are 
competently rendered. 

Members of the public have a 
licit interest in the competence with 
which members of our profession 
render legal services. The time has 
arrived for The Florida Bar to 
undertake to establish programs 
which will assure that this interest is 
recognized and served. 


Epwarp J.ATKINS 
President 
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BRIEFLY YOURS 
(Continued from page 125.) 


insurance company. Members of 
the commission agree that outside 
professional help will be needed 
both to form and operate such a 
company. 

Many members have written in 
response to President Atkins’ 
November 1976 letter advising of 
the impending changes in premium 
and type of coverage in the Bar 
sponsored professional liability 
insurance program with Poe and 
Associates. The great majority of 
letters strongly favored a Bar self- 
insurance program. The results of 


the questionnaire will most likely 
confirm this sentiment. 

Larry Kuvin said that the 
commission will move vigorously in 
this direction particularly if 
supported by the questionnaire 
results. However, he cautions that it 
will take time to work out all the 
details required to operationalize a 
self-insurance program for the Bar. 

Please check each issue of Florida 
Bar News (now being published 
twice monthly) for status reports on 
the work of the commission. I also 
encourage you to write to Larry 
Kuvin regarding any suggestions 
you may have to ensure the future 
success of the commission’s work. 


MARSHALL R. CassEepy 
Executive Director 


This 
Publication 
is Available in 


MICROFORM 


FOR INFORMATION 
WRITE: 


Dept. FA. 


300 North Zeeb Road 
Ann Arbor, Mich. 48106 
USA. 


University Microfilms International 


18 Bedford Row 
London, WC1R 4EJ 
England 


The new concept in bar re 


The Florida Bar Exam can now be taken in two parts, so whatever your needs, 
BRC has just the program for you. For more information mail this coupon today! 
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Phone 
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Name 
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- 
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Law School 


Josephson’s Bar Review Center of Florida. 269 Giralda Ave., Coral Gables, FL 33134. 305/445 8623 
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1977 LEGISLATURE 


“Our Lawyer Legis 
IN THE SENATE : Thirteen 


Dempsey J. Barron (D) Kenneth H. MacKay, Jr. (D) 
District 3 District 6 fight 


Panama City Ocala 


Mattox Hair (D) Edgar M. Dunn, Jr. (D) 
District 9 District 10 
Jacksonville Ormond Beach 


John T. Ware (R) David H. McClain (R) Guy Spicola (D) 
District 18 District 21 District 22 
St. Petersburg Tampa Odessa 
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Tom Gallen (D) Harry A. Johnston II (D) George A. Williamson (R) 
District 24 District 26 District 29 
Bradenton West Palm Beach Ft. Lauderdale 


¥ 


Bs, 
Jim Scott (R) D. Robert Graham (D) Kenneth M. Myers (D) 
District 31 District 33 District 37 
Oakland Park Miami Lakes Miami 
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1977 
Lawyer Legisla 


Grover C. Robinson III (D) William J. Rish (D) James H. Thompson (D) Donald L. Tucker (D) 
District 1 District 9 District 10 Speaker, District 11 
Pensacola Port St. Joe Quincy Tallahassee 


John R. Forbes (D) Eric B. Smith (D) Steve Pajcic (D) Ander Crenshaw (R) Bill Andrews (D) 
District 17 District 19 District 22 District 24 District 27 
Jacksonville Jacksonville Jacksonville Jacksonville Gainesville 
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Samuel P. Bell III (D) 


Richard H. Langley (R) Ronald R. Richmond (R) —_ Lawrence R. Kirkwood (R) 

District 30 District 35 District 37 District 38 

i Daytona Beach Clermont New Port Richey Winter Park 

\ 

\ 
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District 54 
Palm Harbor 


Ralph H. Haben, Jr. (D) 
District 71 
Palmetto 


Barry Kutun (D) 
District 99 
Miami Beach 


Roberta Fox (D) 
District 110 
Miami 


S. Curtis Kiser (R) 


Tom R. Moore 
District 55 
Clearwater 


Reid Moore, Jr. (R) 
District 79 
Palm Beach 


Paul B. Steinberg (D) 
District 101 
Miami Beach 


Barry Richard (D) 


District 112 
Miami 
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T. M. Woodruff (R) 
District 60 
St. Petersburg 


(D) 


John J. Considine III (D) 
District 82 
West Palm Beach 


+a 


Alan S. Becker (D) 


Gwendolyn S. Cherry (D) 
District 103 


N. Miami Beach 


William E. Sadowski (D) 


+. 


James L. Redman ( 
District 62 
Plant City 


D) 


Tom (D) 


H. Lee Moffitt (D) 
District 66 
Tampa 


Bill Nelson (D) 
District 47 
Melbourne 


Hugh Paul Nuckolls (R) 
District 88 District 91 
Ft. Lauderdale Ft. Myers 


Joe Gersten (D) 
District 106 District 109 
Miami 


Miami 


James F. Eckhart (D) John Cyril Malloy (R) 
District 113 District 115 District 118 
Miami Miami 


Miami 
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In the past, lawyers, more than 
any other professional group have 
been attracted to legislative service. 
This attraction is not surprising 
since the practice of law and the 
lawmaking process go hand in 
hand. What most do not realize is 
that there are far fewer lawyers in 
the legislature today than in days 
past. 

For example, in 1965 approxi- 
mately 42% of the Florida House of 
Representatives were attorneys and 
approximately 48% of the Senate. 
Today, approximately 28% of the 
membership of the House are 
attorneys and 32% of the Senate. The 
obvious difficulties in trying to 
practice law and serve in the 
legislature at the same _ time 
probably more than any other 
factor contribute to the decline. 

It is common knowledge that 
legislative service puts severe 
strains on lawyers and on 
partnerships. At first, partners may 
encourage participation in the 
legislative arena, feeling that this 
participation will be good for the 
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firm and a contribution to the 
community. But as time goes by 
and as the remaining partners are 
required to cover hearings and trials 
these noble interests tend to wane. 
Inconveniences of time can be 
endured, but the acid test is how 
well the firm can tolerate the 
reduction in dollars. When the 
partner who serves in the legislature 
starts bringing in less dollars to the 
firm the remaining partners will 
have to carry the brunt of the 
overhead in running the office. 
Only the most understanding 
partners can tolerate such a 
situation for long periods. 

When a firm permits one of its 
partners or associates to run for the 
legislature, it automatically gives up 
certain areas of possible 
representation that it might 
otherwise enjoy. For example, 
when a lawyer becomes a member 
of the legislature, he thereby limits 
the practice of his law firm before 
state and local governmental 
agencies because of conflicts of 
interest which may occur. Because 


- Legislator 


of this, the members of firms, 
particularly large firms, give up a 
great deal when they permit a 
member of their firm to seek a 
legislative office. perfect 
example is the prohibition against a 
legislator representing another 
person or entity before the Public 
Service Commission during his 
term of office. (Sunshine 
Amendment, Art. II, $8(e), Fla. 
Const.) 

Another problem is that of 
financial disclosure. The difficulties 
in handling disclosure of firm 
income comes to a head when the 
source of the income, i.e., the client, 
prefers to remain unnamed. Serious 
problems occur when the lawyer- 
legislator tries to balance the Code 
of Professional Responsibility with 
existing constitutional and statutory 
mandates. 

There is much debate about the 
extent to which lawyers are guilty 
of using their privileged position in 
the legislature to further the 
interests of the legal profession. 
Much complaint is heard about 
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their tendency to do so, especially 
from nonlawyer legislators who 
sometimes resent the advantage in 
familiarity with the language and 
usages of the law that the attorney 
brings with him. There is a kind of 
dependence on the lawyer's skill 
which other legislators at once 
appreciate and resent. Accordingly, 
there are claims that the lawyer- 
legislators try to write the law to 
increase the dependence upon legal 
skills in carrying it out. The term 
“lawyer relief bill” is constantly 
used in debate by nonlawyers in 
trying to defeat proposed 
legislation. This tactic usually meets 
with surprising success. 

It is inaccurate and misleading to 
say that there is a “conspiracy of 
lawyer-legislators to perpetuate for 
their profession the obstructions to 
justice by which it prospers.” 
Lawyers do not form an 
identifiable voting block in the 
legislature. It has been demonstrat- 
ed many times that there is an 
absence of cluster-bloc voting by 
lawyer-legislators. It is not 
surprising to note that the lawyer 
members of the legislature are often 
divided on most legislation whether 
it pertains to fees or agriculture. 
Nonetheless, this charge of 
“conspiracy” places additional 
strains on the lawyer members 
which do not exist for nonlawyer 
members. 

One of the greatest misconcep- 
tions is that new clients will pour 
into the office of the lawyer- 
legislator. Quite to the contrary, 
clients like their attorney to be 
available and do not like being 
patient while their attorney is gone 
for several months a year attending 
committee meetings, public hear- 
ings or sessions. The erosion of 
clients, slow at first, can reach flood 
proportions the longer the attorney 
chooses to remain in office. 

It is axiomatic that legislative 
demands will reduce available 
billable hours. The legislative salary 
of $1,000 per month hardly 
compensates the average lawyer- 
legislator for the time lost in the 
practice of law. Any benefits 
flowing to the law practice as a 
result of legislative service is often 
more than offset by reduction in the 
number of billable hours 
remaining. It is a rare attorney who 
can maintain a stable law practice 
and still remain in politics. By and 
large, the more effective the 
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legislator becomes, the less 
effective he will be as an attorney. 
As more time is spent in legislative 
duties less time is available for the 
law practice. This will naturally 
cause lawyer-legislators to balance 
and segregate time, frequently to 
the detriment of the law practice. 
For the attorney to survive 
financially, he must squeeze time 
from his legislative duties in order 
to continue his practice and 
maintain a level of income which he 
is unable to do with the legislative 
salary alone. 


In addition to the financial 
strains, another problem is that of 
image. A lawyer who decides to 
become involved in politics will not 
generally enhance his image. When 
it is realized that the image of the 
lawyer is low and that fact is 
coupled with the poor image of the 
politician, how can two negatives 
create a plus? 


Every time an attorney enters the 
legislative arena he is taking a risk 
that he may deal a terminal blow to 
his law practice. Whether or not to 
continue in political life is one of the 
most difficult decisions an attorney- 
legislator must make. The longer 
the legislator stays in office the 
more likely it will be that he will 
bear increased leadership 
responsibility which will in turn 
demand more time. This increased 
responsibility should not be shirked 
but it can only cause more 
distraction from the practice of law. 
The type of clients which are 
necessary to build and maintain a 
competent law firm will not long 
tolerate the absence and divided 
attention of the lawyer-legislator. 
Invariably the decision will have to 
be made: law or politics. Few are 
destined to be great in both law and 
politics at the same time. Most will 
make the decision to either move 
full-time into politics or return to 
the full-time practice of law. 


Even so, many lawyers, to their 
credit, still are willing to offer 
themselves for legislative service. 
In part they do so because they 
recognize that to improve this state 
and the profession it is necessary to 
improve the quality of law. As our 
citizens become more satisfied with 
the law they will also become more 
satisfied with those who make the 
law their profession. 


To accomplish the task of 
improving the law, lawyers are 


concerning themselves more with 
the lawmaking process. In spite of 
the problems, it is repugnant to 
think that lawyers are turning away 
from service in the legislature and 
are content to leave lawmaking to 
nonlawyers alone. Lawyers have 
always been at the forefront in 
molding American government and 
the law. It is unthinkable that they 
should now be forced to turn their 
backs on legislative careers at a time 
when they are most needed. 

The Florida Bar has made 
tremendous strides in recent years 
in recognizing the need for more 
involvement in the legislative 
process. It has recognized the need 
to encourage lawyers to offer 
themselves to public service. The 
Bar realizes that our government is 
strengthened when a competent 
attorney offers himself to the 
service of his community. 


It is impossible to measure the 
contributions of the lawyer 
members of the legislature to the 
lawmaking process. The years of 
legal training and _ experience 
permeate drafting and interpre- 
tation of legislation. Skill in debate 
is often persuasive in committee or 
on the floor. Hours of research and 
preparation often improve or 
prevent poorly drawn legislation 
from passing. 

The skills acquired and the 
knowledge obtained from years of 
legislative service can only inure to 
the ultimate benefit of the attorney 
who chooses to serve in the 
legislature. His clients can only 
benefit from his increased 
knowledge of the legislature and 
the process of government. This 
knowledge of the lawmaking 
process will be a “marketable 
product” that the attorney who has 
served in the legislature will be able 
to use throughout his legal career. 

Aside from the professional 
improvement possibilities, there is a 
deep personal reason why the 
legislature is attractive to those who 
serve. It is the development of 
friendships and a sense of 
comraderie which is almost 
impossible to explain. The rich 
experiences more than offset the 
difficulties. Above all else is the 
desire to serve the community and 
to try to make our state a better 
place to live. These last 
considerations will always operate 
as a magnet drawing lawyers and 
others to legislative careers. o 
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- the need for further reform or rethinking of 


A ithough the importance of adequate 
and clean water resources cannot be 
overestimated, water is an especially critical 
natural resource in Florida. In addition to 
the necessity of water for basic life 
functions, water is particularly important in 
Florida agriculture, industry, and 
recreation. Also Florida’s geography and 
topography — surrounded on three sides by 
water, lowlying, and dotted with numerous 
lakes and rivers — pose unique problems in 
the control and management of the 
available water. 


The degree of regulation of Florida’s 
water resources in terms of availability, use, 
quality, and quantity is commensurate with 
its importance in Florida. Important to 
lawyers is knowledge of broad regulatory 
framework imposed on Florida’s water 
resources and recent state regulatory efforts 
to direct the future of Florida water, most 
particularly the Florida Environmental 
Reorganization Act of 1975. This article will 
also identify areas of conflict arising from 
the recent legislative changes, the initial 
responses to them by involved agencies, and 


the problems identified. 


Regulatory Overview 


Initially, it will be useful to briefly sketch 
the broad regulatory framework governing 
Florida waters. State regulation, of course, 
is the more pervasive, but federal law has 
both direct and indirect impacts. Ona direct 
level, the U.S. Corps of Engineers has 
jurisdiction over the navigable waters of the 
state and can control certain activities 
affecting such waters;' this control will 
usually bring the Corps into cooperation 
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with various state agencies that have 
overlapping responsibilities in the area.? 
Less direct, but perhaps more important, is 
the impact of the Federal Environmental 
Protection Agency and its governing 
legislation, the National Environmental 
Protection Act (NEPA).? Heightened 
environmental interest in recent years has 
led to federal legislation in areas of 
environmental concern such as air and 
water.‘ Resulting federal legislation 
contains provisions delegating to the states 
primary responsibility for the 
administration of the federal environmental 
programs.5 


On the state level, the regulatory picture is 
characterized by the overlapping 
responsibilities of entities reflecting 
different interests and purposes in the 
control of water. Also, a trend may be 
discemed in Florida from localized 
responsibility and control of water quantity 
and quality to greater centralization oi the 
regulatory function, particularly the 
centralization dictated by federal 
delegation in the area of water quality.® 
Occupying a central position in the Florida 
regulatory scheme are the various “special 
districts” to which powers have been 
delegated by the state to regulate or control 
water in some way; these include the soil 
and water conservation districts,’ the 
drainage districts,’ and the water 
management districts.® Although different 
in purposes and scope of powers, these 
special districts have in common an 
autonomous legal existence, local 
participation and control, and substantial 
authority to effect rules and regulations to 
implement their statutory powers. 
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Centralized state regulation is in the 
Department of Environmental Regulation 
after the enactment of the Florida 
Environmental Reorganization Act of 
1975.!° The Department of Health and 
Rehabilitative Services, through the 
Division of Health, now has substantial 
delegated powers in the water quality 
area.!! Discussion of the larger state 
agencies will be deferred until a discussion 
of the Florida Environmental 
Reorganization Act, which will follow an 
outline of the special districts mentioned 
above. 


Soil and Water Conservation Districts 


Numerous soil and water conservation 
districts have been created pursuant to 
statutory authorization.’* Initial enabling 
legislation for the districts was passed in 
1937 with the intent “to control or prevent 
soil erosion and prevent floodwater and 
sediment damages, and further the 
conservation, development and utilization 
of soil and water resources and the disposal 
of Although this legislative 
purpose is broadly phrased, the individual 
districts have generally limited themselves 
to the soil and water conservation problems 
of individual farmers." Individual districts 
generally follow county lines in terms of 
jurisdiction and nearly all Florida counties 
are within some soil and water conservation 
district; three exceptions are Monroe, 
Collier, and Dade counties.“ All the 
established districts are currently active, 
although the level of activity varies 
depending on the intensity of agricultural 
development within the district.'® 

Additional legislation in 1969 authorized 
the creation of watershed improvement 
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districts as subdivisions of soil and 
water conservation districts.!’ 
There are currently 20 watershed 
improvement districts approved 
for operation in Florida.'* The 
watershed improvement districts 
are primarily concerned with 
localized flooding problems!® and 
may cover areas in more than one 
soil and water conservation 
district.2®° The watershed 
improvement districts, and not the 
soil and water conservation districts 
themselves, have ad valorem taxing 


authority.?! 


In summary, the soil and water 
conservation districts are 
concerned with water management 
as it relates to the needs and 
conservation of agricultural 
resources. Although the legislative 
authority is more broadly phrased, 
the districts have concentrated on 
this agricultural purpose. The 
districts are legally autonomous, 


number in excess of 50, and exist in 
all but three counties of Florida. 


Drainage Districts 


Drainage districts in Florida, like 
other special districts, are formed 
by local landowners, a majority of 
whom agree and make proper 
application to establish a 
district.22 The general purpose of 
such districts, as outlined by the 
statutes, is “preserving and 
protecting water resources, for 
sanitary or agricultural purposes, or 
when the same may be conducive 
to the public health, convenience or 
welfare, or of public utility or 
benefit, by drainage, irrigation, or 
water management, The districts 
are managed by a locally elected 
board of supervisors,24 which is 
given detailed powers to effect the 
drainage, protection and 
reclamation of land within the 
district.25 The districts are 
empowered by statute to levy 
taxes®*® and issue bonds to finance 
the works of the district.2’ 


In addition to formation by local 
landowners, drainage districts may 
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be formed on petition of the 
Department of Environmental 
Regulation (DER).* Also, annual 
reports of district operation and 
water management plans must be 
filed with the DER, which at least 
once every five years must review 
the district's water management 
plans and suggest appropriate 
modifications.?® In general 
summary, the established drainage 
districts are concerned with the 
reclamation of wet or overflowed 
lands and the protection of lands 
subject to overflow. 


Water Management Districts 


The most important and 
potentially the most powerful 
water regulatory bodies in Florida 
are the water management districts, 
which were reorganized into five 
districts on January 1, 1977.°° Due to 
the critical importance of the state’s 
water resources and the broad 
statutory powers given to these 
bodies to control Florida water, a 
more detailed outline of their basic 
structure is required. 

In 1972, the legislature passed the 
Florida Water Resources Act,?! 
which, among other things, 
established six water management 
districts in a new statutory 
structure.*2? Two of these districts, 
the Central and Southern Florida 
Flood Control District and the 
Southwest Florida Water 
Management District, had been 
previously established by the 
legislature in 1949 and 1961 
respectively.**> In enacting the 
Florida Water Resources Act, the 
legislature sought to provide even 
greater protection and control of 
water resources than had 
previously existed. In this 
legislation, the legislature expressed 
a comprehensive policy for the 
management of Florida water.*4 
While the initial authority over 
water management activities was 
vested in the Department of 
Natural Resources (now in the 
DER), it was the intent of the 
legislature that the department 
delegate such authority to the 
localized governing boards of the 
water management districts.*® 

Recent legislation resulted in 
reorganization of the six existing 
districts into five districts as of 
January 1, 1977. The Lower Gulf 
Coast Water Management District 
was abolished, and territory within 
its jurisdiction was transferred to 
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the Southwest Florida Water 
Management District and _ the 
Central and Southern Florida Flood 
Control District, which were 
renamed the South Florida Water 
Management District. Also, an area 
currently within the jurisdiction of 
the Southwest Florida Water 
Management District was 
transferred to the St. Johns River 
Water Management District.” 


Each water management district 
is controlled by a governing board 
comprised of nine members who 
reside within the district.** The 
board members serve four-year 
terms after appointment by the 
Governor and confirmation by the 
senate.°® The board members elect 
a secretary and a chairman who 
serve two-year terms.‘® The 
chairman and other board 
members receive no compensation 
for their services.‘! The board in 
turn is authorized to employ an 
executive director, other technical 
staff, and a legal staff.* 

The governing board of the 
water management district may 
establish subdivisions, or basin 
boards, within the district. The 
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basin boards must have a minimum 
of three members, and a member of 
the water management district’s 
board serves as chairman. In 
general, the basin boards have 
responsibility for discharging the 
district’s water management 
responsibility on a localized level.* 

The governing boards are given 
substantial powers to effectuate 
their broad statutory responsibili- 
ties. The statute authorizes the 
water management district 
governing boards to 


clean out, straighten, enlarge or change the 
course of any waterway ... to provide such 
canals, levees, dikes, dams, sluiceways, 
reservoirs, holding basins, floodways, 
pumping stations, bridges, highways and 
other works and facilities which the board 
may deem necessary, establish, maintain and 
regulate water levels in all canals, lakes, 
rivers, channels, streams or other bodies of 
water owned or maintained by the district ... 
to hold, control and acquire by donation, 
lease or purchase, or to condemn any land, 
public or private, needed for rights-of-way 
or other purposes ....*4 


Clearly, these are broad powers. To 
finance the activities, the water 
management districts derive their 
funding from four sources: (1) 
direct state appropriations from the 


General Revenue Fund, (2) permit 
application fees, (3) ad valorem 
taxes, and (4) issuance of bonds. 
The state appropriation is intended 
to defray administrative and 
regulatory expenses of the district. 
On the other hand, district 
programs of more direct benefit to 
a limited segment of the 
population, as opposed to state 
taxpayers in general, are financed 
through the more direct means of 
permit fees*® and property taxes.‘ 
Finally, the districts have statutory 
authority to issue bonds subject to 
certain limitations. 


The most significant source of 
funding is the districts’ ad valorem 
taxing authority. On March 9, 1976, 
Florida voters approved a 
constitutional amendment which 
provides specific millage caps on 
ad valorem taxation for water 
management purposes. In general, 
the constitution as amended sets a 
1.0 mill ceiling for most of the state 
and a 0.05 ceiling for the panhandle 
area.*® Beginning in the taxing year 
of 1977, the following limits have 
been established by the 


legislature:*° 
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Northwest Florida Water 
Management District - 0.05 mill 

Suwannee River Water Manage- 
ment District - 0.75 mill 

St. Johns River Water 
Management District - 0.375 mill 

Southwest Florida Water 
Management District - 1.0 mill 

South Florida Water Manage- 
ment District - 0.80 mill 


Recent statutory amendments 
also provide that the water 
management districts are the sole 
governmental units which can levy 
ad valorem taxes for water 
management purposes pursuant to 
the state constitution.*! The 
amendments also prohibit any laws 
which would divert the funds so 
raised by the water management 
district to any other governmental 
unit for water management 
purposes.®? These recent 
constitutional and_ statutory 
amendments reflect the importance 
of ad valorem taxing authority to 
the operation of the individual 
water management districts. 


An important feature of the water 
management districts is their 
independence and diversity in 
viewpoints regarding water 
management. This diversity 
mirrors the different types and 
complexities of water management 
problems with which they must 
deal in their geographical region. 
Also, the variables of experience of 
technical staff, the basic water 
management philosophy of the 
governing board and its technical 
staff, and the pressures of 
competing interests within the 


district all have an impact on the 
individual districts’ water 
management programs.* 


In executing their broad water 
management functions, the 
governing boards are empowered 
by statute to adopt rules and 
regulations affecting the use of 
waters within the district and are 
given authority to enforce such 
rules and regulations in any court of 
competent jurisdiction.*4 The most 
significant aspect of the water 
management districts’ regulatory 
power is their consumptive use 
permitting authority: 

The governing board or the department may 
require such permits for consumptive use of 
water and may impose such reasonable 
conditions as are necessary to assure that 
such is consistent with the overall objectives 


of the district or department and is not 
harmful to the water resources of the area.™ 


In order to obtain a consumptive 
use permit, the applicant must 
establish that the proposed use: (1) 
is a “reasonable beneficial” use, (2) 
“will not interfere with any 
presently existing legal use of 
water,” and (3) is consistent with 
the public interest.** Should the 
supply of water be inadequate for 
each of two competing uses, the 
governing board or department can 
“approve or modify the application 
which best serves the public 
interest.”>” The legislature in 1976 
expressly provided that the water 
management district’s statutory 
authority over consumptive use 
permitting was exclusive, 
providing that any conflicting laws, 
rules or regulations were 
superseded.* Clearly, this power to 
decide who can utilize the available 
water and to what extent, although 
subject to statutory standards, is an 
extensive power, particularly in 
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areas of the state where there is an 
ever-increasing demand for water. 
Also, as opposed to the water 
management districts’ less 
obtrusive role of planning and 
water management, the permitting 
power brings the districts into close 
contact with citizens and property 
interests who must obtain the 
governing board’s approval, via the 
permit, to implement some planned 
use of their private property. 
Additional permitting authority is 
conferred on the water manage- 
ment districts in the areas of 
artificial recharge projects,*® 
projects related to the management 
and storage of surface waters 
(dams), ® the use of district works 
or land,®! the construction, repair 
and abandonment of water wells,” 
and registration of well drillers.® 


The Water Management Districts 
and the Florida Environmental 
Reorganization Act of 1975 


In 1975, the legislature enacted 
the Florida Environmental 
Reorganization Act.** The primary 
motivation for the Act’s passage 
was the desire to _ centralize 
authority for the numerous 
environmental programs previous- 
ly administered by different state 
agencies.®5 In addition to 
streamlining and greater 
accountability, a major goal was 
making environmental permitting 
systems comprehensible, respon- 
sive, and efficient in serving the 
needs of the state’s citizens. 

In broad outline, the Act created 
the Department of Environmental 
Regulation (DER) as the 
centralized permitting agency to 
implement the state’s various 
environmentally related programs, 
including the management of the 
state’s water resources.” This 
centralization was effected by the 
transfer of individual agencies’ 
environmental authority to the 
newly created DER. In the area of 
water control, the water 
management authority of the 
Department of Natural Resources 
was transferred to the DER.® The 
drinking water supply authority of 
the Division of Health of the 
Department of Health and 
Rehabilitative Services was also 
transferred to the DER.® 

Although authority over 
environmental programs was 

entralized in the DER, the Act 
required the subsequent delegation 
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of as much authority as possible to 
newly created “environmental 
districts." This delegation is 
particularly significant to the water 
management districts, since the 
statute provided that 

The environmental districts shall be 
collocated with the water management 


districts to the maximum extent 
practicable.”! 


And that 

Under the supervision of the Division of 
Environmental Permitting, all field services 
and inspections required in support of the 
decisions of the department relating to the 
issuance of permits...shall be accomplished 
at the environmental district center level to 
the maximum extent practicable.” 

Thus, with few exceptions, the 
processing of all applications for 
permits is to be handled at the 
district center level. 

This aspect of the reorganization 
has resulted in overlap and 
confusion in responsibilities due to 
the unclear statutory responsibility 
of the water management districts 
in the area of water quality 
regulation. As noted earlier, in 
executing its responsibilities in the 
area of consumptive use 
permitting, the water management 
district must determine that the 
permitted use not only is consistent 
with the overall objectives of the 
district, but also is “not harmful to 
the water resources of the area.”” 
The various functions transferred to 
the DER by the Department of 
Pollution Control and other 
agencies relate to the protection of 
the quality, or the prevention of 
pollution of Florida’s water, as 
opposed to control of the supply or 
quantity of water. As previously 
discussed, the management of 
water quantity and flow is the 
responsibility of the water 
management districts.” 

The statutory bifurcation of 
function — DER’s water quality 
control and the water management 
districts’ water quantity and flow 
control—overlooks the fact that 
such functions are not always 
mutually exclusive.”* Overlaps are 
common, resulting in duplication of 
effort, confusion among potential 
permit seekers, and wasted time 
and expenditures. Confusion as to 
the scope of the districts’ water 
quality authority in evaluating use 
permits dealing primarily with 
water quantity but having a 
potentially adverse impact on the 
quality of the affected water has 
been expressed by those charged 
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with implementing the permitting 
process.”® Should the district also 
pass on the quality aspect of the 
requested use, or approve or reject 
the application solely on the basis of 
quantity evaluative criteria, 
thereby leaving the applicant to 
seek his water quality approval 
from the DER under a separate 
permit? 

Thus, not only has the FERA’s 
intention to eliminate confusion and 
duplication of function in 
permitting not been realized but it 
has resulted in a negative impact in 
the area of water use permitting. 
Now a citizen seeking a permit 
relating to water use may 
potentially face the dual 
requirements of two bodies—the 
DER’s environmental district office 
and the water management district 
office — who may have different 
application procedures and 
evaluatory criteria, but who also 
may be “collocated.” 

The DER and concerned water 
management districts have reacted 
to this problem in individual and 
joint efforts to clarify responsibili- 
ties in water use permitting and 


develop working relationships to 
eliminate duplication of effort and 
confusion to applicants. Initially, 
the Central and South Florida 
Flood Control District obtained an 
opinion from the Attorney General 
clarifying the district's water 
quality authority under Florida 
Statutes Chapter 373.77 The 
Attorney General determined that 
the district’s authority under the 
statute could not be _ properly 
discharged without evaluating the 
impact of a proposed water use on 
water quality.”* Recognizing the 
potential conflicts with the 
Department of Pollution Control's 
(now DER’s) more explicit control 
over water quality, the opinion 
recommended that the Department 
of Pollution Control (now DER) 
delegate part of its water quality 
jurisdiction to the water 
management district.” 
Subsequently, the staffs of the 
DER and the water management 
districts engaged in a comprehen- 
sive effort to identify the numerous 
instances of overlap in responsibili- 
ties. The study identified those 
areas in which there was a 
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duplication of permits at the 
present time, or a potential future 
duplication when the water 


management district has fully 
adopted rules relating to that 
particular function.*® In _ those 
instances of present or future 
permitting redundancy, the study 
sought to identify whether there 
was a further overlap in the 
evaluatory criteria used by the two 
agencies in reviewing permit 
applications.*! 

The extent of the permitting and 
evaluatory criteria redundancy*® 
with the DER requirements varies 
among the different water 
management districts, depending 
upon the level of their activity, the 
nature of the water management 
problems faced by the district, and 
the extent to which the individual 
districts have promulgated rules 


implementing their statutory 
permitting authority. For example, 
the Central and South Florida 
Flood Control District, which has 
been in operation for 27 years and 
which faces a broad range of water 
management problems, has a 
highly developed set of rules.*? In 
this district, there are substantial 
permitting and evaluatory criteria 
redundancies in the areas in which 
the district’s artificial recharge 
authority® overlaps with the DER’s 
authority over sewage and 
discharges into state waters.* 
There is a similar permitting and 
evaluatory criteria redundancy 
resulting from the overlap of the 
district’s ‘“‘surface water 
management storage” authority® 
and the DER’s dredge and fill 
authority.67 On the other hand, 
where the district’s “use of project 
works’®* authority intersects with 
several areas of DER authority,® a 
permitting redundancy exists, but 
there is no overlap in the evaluatory 
criteria used in deciding on the 
permits. Finally, in those areas in 
which the district’s authority to 
regulate wells®! overlaps with the 
various areas of DER’s authority,” 
there is a potential permitting 
redundancy if the district fully 
implements its statutory authority 
by developing permitting rules, but 
there will be no evaluatory criteria 
redundancy. 


In resolving the identified 
duplication and approaching the 
goal of “one-stop” permitting, a 
potential approach has been 
suggested in negotiations between 
the DER and the water 
management districts. Basically, 
this approach is to identify a 
primary agency with total authority 
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in a specific permitting area; the 
primary agency would receive 
input from the secondary agency. 
Therefore, an applicant would 
apply to the primary agency, 
which, under the terms and 
conditions of the interagency 
agreement between DER and the 
water management district, would 
evaluate the application; the 
primary agency would then obtain 
guidance from the secondary 
agency in the event of an evaluatory 
criteria overlap. 

After reviewing the existing 
permitting and evaluatory criteria 
redundancies in the water 
management districts, the DER 
initially proposed that permitting 
responsibilities under the 
delegation approach outlined 
above be divided between the DER 
and the water management districts 
as follows:*° 


Areas in which the DER is the 
Primary Agency 

1. Applications for public water supply 
systems, including potable water supply 
wells. In cases in which the water supply 
project required more than 100,000 gpd of 
water, the DER would secure a water use 
allocation from the water management 
district.“ 

2. Applications for projects requiring the 
disposal of domestic or industrial waste by 
means of artificial recharge. The water 
management district would provide 
appropriate input.* 

3. Applications for the construction or 
alteration of docks, piers, seawalls and 
dredge and fill operation, not involving 
discharges. The water management district 
would provide appropriate input.” 

4. Applications for the construction or 
alteration of works involving the surface 
discharge of domestic or industrial waste. 
The water management district would 
provide appropriate input.” 

Areas in which the Water 
Management Distrist is in the 
Primary Agency 

1. Applications for consumptive uses 
(other than the authority granted to the DER 
in #1 above, and consumptive use by 
discharge). The DER would provide 
appropriate input.® 

2. Applications involving artificial 
recharge (other than the disposal of 
domestic or industrial waste, where the 
authority is extended to the DER under #2 
above). The DER would provide 
appropriate input.” 

3. Applications for the construction or 
alteration of dams, impoundments, 
reservoirs, or appurtenant works. The DER 
would provide appropriate input.'” 

4. Applications for the construction or 
alteration of district works involving 
nondomestic and nonindustrial surface 
discharges.!*! 

5. Applications for the use of district works 
not involving district rights-of-way, or 
discharges. 
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Such a program would be 
consonant with the general 


statutory intent to promote 
delegation of responsibilities and 
interagency cooperation,! and 
appears to be the only rational 
approach to the permitting 
redundancy problem under the 
present statutory framework. 
Nevertheless, the program is not a 
panacea—potential problems must 
be worked out. For example, how is 
an applicant to know which one of 
the agencies—DER or the water 
management district—is the 
“primary” agency to which he 
should apply? Can the district and 
the environmental district center 
coordinate their “inputs” within an 
appropriate time frame for permit 
approval or rejection? Collocation 
of the environmental district 
centers with the water management 
districts would alleviate this 
problem somewhat, but early 
indications were that collocation 
was being hindered by funding 
problems. One of the goals of the 
FERA was to pinpoint responsibili- 
ty for decisions. Which agency is 
“responsible” for decisions when in 
many instances one will rely heavily 
on the “input” of the other agency? 
How will the individual water 
management districts react to 
eventual collocation and _ close 
cooperation with DER’s environ- 
mental district centers on 
permitting matters? The proposed 
interagency arrangement necessar- 
ily is premised on a close working 
relationship and would be 
completely frustrated if interagen- 
cy conflicts developed. 

The director of the DER has 
indicated that the department is 
reviewing the current situation with 
an eye toward further statutory 
changes.!® The scope and direction 
of such potential changes are not 
presently known. But in light of the 
water management districts’ critical 
role in the control of the state’s most 
precious natural resource, any 
changes must be carefully assessed 
in light of their impact on the water 
management districts. 


Future 


Harmon Shields, director of the 
Department of Natural Resources, 
recently observed: 


Water Management in Florida has and will 
continue to be'a major determining factor in 
the state’s growth rate. If water supplies 
cannot be provided adequately, the state’s 
growth will be limited or virtually stopped. 
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The water management districts’ authority, 
responsibility and source of funding will 
continue to be a factor of much discussion 
before future sessions of the state 
legislature.!4 
The current levels of power 
possessed by the water manage- 
ment districts will increase as 
growth and consequent increased 
demands for water make wise 
allocation policies of even more 
critical concern. Is the concept of 
localized control and decision 
making that the current district 
structure represents still valid in 
view of their increasing power in an 
area that is of total state concern? 
Should the DER seek even greater 
statutory authority over the 
district’s quantitative water control 
activities, or will the recently 
reorganized structure provide 
sufficient administrative oversight? 
Which type of legal structure will 
best serve all the people of Florida? 
The problems in this area are a 
unique confluence of law, science, 
and politics, the resolution of which 
will have a substantial impact on 
Florida’s future. The complexity of 
the problem is matched only by its 
importance, and must receive close 
attention from legislators and all 
concerned interests. oO 


FOOTNOTES: 


!The Corps of Engineers, under the 
Federal Water Pollution Control Act of 1972 
(FWPCA), 33 U.S.C. §1344(a) (Supp. II, 
1972), has authority to administer a 
permitting system over dredge and fill 
operations in “the waters of the United 
States.” The Corps has issued regulations 
defining its jurisdiction beyond the previous 
limitation to “navigable waters of the United 
States.” The expanded jurisdiction 
contained in the FWPCA and the Corps 
regulations extends federal regulation over 
dredge and fill activities to a greater degree 
than before, giving the Corps a greater role 
in water quality control. For an excellent 
discussion of the Corps’ new jurisdiction, see 
Commentary, Federal Control over 
Wetland Areas: The Corps of Engineers 
Expands Its Jurisdiction, 28 U. Fa. L. Rev. 
(1976). 


2 The FWPCA does not preempt state 
water quality control. A state water quality 
certification is required before the Corps 
may issue a permit. 33 U.S.C. §1313 (Supp. 
II, 1972). Where both a state and Corps 
permits are required for the same activity, 
the Corps may not grant the permit after the 
state has denied theirs. If the state permit is 
issued, however, the Corps may not refuse 
its permit absent overriding national 
concerns. Corps of Engineers Reg. §209.120- 
(f) (e) (iii), 40 Fed. Reg. 31,327 (1975). 

3 42 U.S.C. §4321 et seq (1972). 

‘Clean Air Act, 42 U.S.C. $1857 et seq 
(Supp. II, 1972). Federal Water Pollution 
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Control Act. 33 U.S.C. §1344(a) et seq 
(Supp. II, 1972). 

5 Under the Clean Air Act, see 42 U.S.C. 
§1857c-5 (Supp. II, 1972) for provisions 
relating to state implementation of air 
quality standards through state 
promulgation of standards for approval by 
the Environmental Protection Agency. 
Under the FWPCA, see 33 U.S.C. §1313 
(Supp. II, 1972) for provisions relating to the 
development of state water quality control 
programs and interrelationship of state 
agencies and control with the federal 
agency. 

6 The FWPCA requires the states to: (1) 
Promulgate state water quality standards; 
(2) periodically review these standards 
under the supervision of the Governor or the 
state water pollution control agency; (3) 
identify areas of the state where water 
quality control is lacking; and (4) engage ina 
continuing planning process. See 33 U.S.C. 
§1313(a)-(c) (Supp. II, 1972). These state 
responsibilities require centralized authority 
for efficient state-federal cooperation. 

7™Fia. Stat. ch. 582 (1975). See text 
accompanying notes 12-21 infra. 

8 Id. ch. 298. See text accompanying notes 
22-29 infra. 

® Id. ch. 373. See text accompanying notes 
30-63 infra. 

10 Fla. Laws 1975, ch. 75-22. 

" Section 381.031(g)(3) of the Florida 
statutes gives the Division of Health 
authority to “adopt, promulgate, repeal, and 
amend rules and regulations” relating to 
“{s]anitary practices relating to drinking 
water made accessible to the public; 
watersheds used for public water supplies; 
disposal of excreta, sewerage, and other 
wastes ...”. The Florida Environmental 
Reorganization Act of 1975, Fla. Laws 1975, 
75-22, §9, transferred the Division of Health's 
public drinking water authority to the 
Department of Environmental Regulation 
(DER). DER in turn delegated this function 
to the Division of Health. Id. 
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12 Fla. Stat. ch. 582 (1975). The state 
legislation, originally enacted in 1937, was in 
response to federal legislation known as the 
Federal Soil Conservation and Domestic 
Allotment Act, 16 U.S.C.A. §590 et seq 
(1972). While the state’s soil and water 
conservation districts are locally managed, 
under administrative control of the 
Department of Agriculture and Consumer 
Services, federal input is provided through 
the Soil Conservation Service. 

13[—n addition, the Soil and Water 
Conservation Districts were established to 
preserve natural resources, control floods, 
prevent impairment of dams and reservoirs, 
assist in maintaining the navigability of rivers 
and harbors, preserve wildlife, protect the 
tax base, [and] protect public lands,” Fa. 
Stat. §582.05, to conduct surveys and 
investigations relating to soil erosion and 
proper utilization of soil and water 
resources, Id. §582.20(1), to carry out 
preventive and control measures for flood 
prevention, development, and utilization of 
soil and water resources, methods of 
cultivation, and changes in the use of land, 
Id. §582.20(3), and to adopt and enforce 
land-use regulations for the district, Id. 
§$§582.21 et seq. 


'4 Interview with Jesse Livingston of the 
Soil Conservation Service, Gainesville, Fla., 
July 9, 1976. 

5 Td. 

7 Stat. §582.331 (1975). 

18 Livingston interview, supra note 14. 

19 Td. 

2 Fra. Stat. $582.39 (1975). 

*!“The watershed improvement district 
shall have all the powers of such soil and 
water conservation district and in addition 
thereto shall have authority to levy a tax... to 
be used for purposes of the watershed 
improvement district.” Fa. Stat. §582.43 
(1975). This taxing power 1s limited to a 
maximum of 3 mills of assessed valuation, 
“or such rate as may be approved by the 
qualified electors of such district.” Id. 
§582.44. 

22 FLa Stat. ch. 298 (1975). 

%3 Id. $298.01. 

% Td. §298.12. 

25 See Fia. Stat. §§298.15-.23 (1975). In 
particular, $298.22 outlines the powers of the 
supervisors to effect land reclamation. 

Stat. $§298.29 et seq. (1975). 

27 Id. §§298.47-.52. 

28 Jd. §298.01. This authority was 
previously in the Department of Natural 
Resources, but pursuant to the provisions of 
the Florida Environmental Reorganization 
Act of 1975, Fla. Laws 1975, ch. 75-22, the 
powers of the Department of Natural 
Resources were transferred to the newly 
created Department of Environmental 
Regulation. 

2 Fa. Stat. $298.26 (1975). In 1976, the 
legislature gave the six water management 
districts a role in review of the drainage 
district’s operation. Notice of application to 
form a drainage district under ch. 298 of the 
Florida Statutes must now be served on the 
water management district in which the 
drainage district would be situated. Fla. 
Laws 1976, ch. 76-187, §3. In addition, 
notices regarding changes in the boundaries 
of the drainage district or in their water 
management plan must now be served on 
the district. Id. §4. Finally, the drainage 
district commissioner's report is now 


required to be served on the involved water 
management district. Id. §1. 

30 The Northwest Florida Water 
Management District, the Suwannee River 
Water Management District, the St. John’s 
Water Management District, the Southwest 
Florida Water Management District, the 
Central and Southern Florida Flood Control 
District, and the Ridge and Lower Gulf 
Coast Water Management District. Fwa. 
Stat. §373.069 (1975). 

3! Stat. ch.373 (1975). 

32 See note 30 supra. 

33 For a brief outline of the history of 
water management district legislation prior 
to the enactment of the Florida Water 
Resources Act, see Wershow, Agriculture 
and Changing Legal Concepts in an 
Urbanized Society, 27 U. Fia. L. Rev. 78, 81 
n.23 (1974). 

34 Fia. Stat. §373.016 (1975). 

35 Under the initial legislation 
administrative control was vested in the 
Department of Natural Resources. 
However, pursuant of the provisions of the 
Florida Environmental Reorganization Act 
of 1975, such authority was transferred to the 
newly created Department of Environmen- 
tal Regulations. See text accompanying note 
68 infra. 

3%6“The department may exercise any 
power herein authorized to be exercised by a 
water management district; however, to the 
greatest extent practicable, such power 
should be delegated to the governing board 
of the water management district.” Fa. 
Stat. §373.016(3) (1975). 


37 Until the reorganization of the water 
management districts took effect on January 
1, 1977 some governing board members 
served on two boards. For example, one 
member of the Lower Gulf Coast Water 
Management District representing the area 
transferred from that district served on the 
Central and Southern Florida Flood Control 
District (renamed South Florida 
Management District). A member of the 
Southwest Florida Water Management 
District served on the St. Johns River Water 
Management District representing the area 
transferred to that district. On January 1, 
1977, those members were no longer on the 
governing boards of their original districts. 
Fla. Laws 1976, ch. 76-243, §4. The recent 
legislation also provides more detailed 
residency requirements, relating the 
membership to specific basin areas within 
the district in order to assure more balanced 
representation. Fla. Laws 1976, ch. 76-243, °. 


38 The statute provides for nine members, 
but during the transition period caused by 
the reorganization, three of the districts had 
an extra member. See note 37 supra. 

39 Stat. §373.073 (1975). 

# Id. §373.079.(2) 

41 Id. §373.079(3) 

42 Id. §373.079(4)-(5) 

43 See Fa. Stat. §§373.0693-.0697 (1975). 

“ Fa. Stat. §373.086 (1975). 

4 Id. §373.501. 

4 Td. §373.503(1) For discussion of the 
water management districts’ permitting 
authority, see text accompanying notes 55-63 
infra. 

 Fxa. Stat. §373.503 (1975). 

4 Id. §373.563. 

# Fia. Const. Art. VII, §9(b) now reads: 
“Ad valorem taxes, exclusive of taxes levied 
for the payment of bonds and taxes levied 
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for periods not longer than two years when 
authorized by vote of the electors who are 
the owners of freeholds therein not wholly 
exempt from taxation, shall not be levied in 
excess of the following millages upon the 
assessed value of real estate and tangible 
personal property: for all county purposes, 
ten mills; for all municipal purposes, ten 
mills; for all school purposes, ten mills; for 
water management purposes for the 
northwest portion of the state lying west of 
the line between range two or three east, 0.05 
mill; for water management purposes for the 
remaining portions of the state, 1.0 mill...” 
[The italicized provisions indicate the 
addition made by the _ constitutional 
amendment. | 

50 Fla. Laws 1976, ch. 76-243, §12. 

51 Td. This restriction of ad valorem taxing 
authority for water management purposes to 
the water management districts should not 
impair the authority of the watershed 
improvement districts (subdivisions of the 
Soil and Water Conservation Districts) to 
levy ad valorem taxes. Although the 
watershed improvements districts are 
involved in handling localized flooding 
problems as they relate to the districts’ soil 
conservation efforts, they do not assess the 
ad valorem taxes for “water management 
purposes.” 

52 Id. 

533 Livingston interview, supra note 14. 

54 Stat. §$§373.043, 373.044 (1975). 

Fria. Stat. §373.219(1) (1975). 
“Domestic use ”, which is exempted from the 
permit requirement, refers to water usage 
for individual personal needs or household 
purposes such as drinking, bathing, heating, 
cooking, or sanitation. Id.§373.019(7) (1975). 

$6 Stat. §373.223 (1975). A 
“reasonable-beneficial use” is defined as “the 
use of water in such quantity as is necessary 
for economic and efficient utilization for a 
purpose and in a manner which is both 
reasonable and consistent with the public 
interest.” Id.§373.019 (5). 

57 Fa. Stat. §373.233(1) (1975). If the two 
competing applications are equally 
qualified, the governing board must prefer a 
renewal application over an_ initial 
application. Id. §373.233(2). 

58 Fla. Laws 1976, ch. 76-243, §9. The 
apparent intent of the legislature in this new 
legislation is to eliminate any consumptive 
use permitting programs adopted by 
governmental units other than the DER and 
the water management districts who have 
exclusive consumptive use permitting 
authority. The new legislation is a further 
attempt to reduce the duplication of permit 
requirements that confront an applicant due 
to the overlapping involvement of 
governmental entities in water control. 

59 Fa. Stat. §373.106 (1975). 

60 Id. §373.409(1). 

61 Td. §373.085(1). Written consent by the 
governing board is required to connect to or 
make any use of the district works. District 
works are the structures or improvements of 
waterways or other bodies of water that 
have been undertaken or completed by the 
district for water management purposes. See 
Fa. Stat. §373.086 (1975). 

6 Stat. §373.313(1) (1975). 

83 Id. §373.323. 

6 Fla. Laws 1975, ch. 75-22. 


8 It is the intent of the legislature to 
promote the efficient, effective, and 
economical operation of certain 
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environmental agencies by centralizing 
authority over, and pinpointing 
responsibility for the management of the 
environment by authorizing the delegation 
of substantial decision making authority to 
the district level and by consolidating 
compatible administrative, planning, 
permitting, enforcement and operational 
acitivities.” FLa. Stat. §403.802 (1975). 

66 See Barron, Environmental 
Reorganization Act- The Legislative 
Perspective, 3O Fia. B.J. 264 (1976). 

87 Fla. Laws 1975, ch. 75-22, $4. Under the 
Florida Environmental Reorganization Act, 
(FERA) the Department of Environmental 
Regulation is divided into three divisions: (1) 
the Division of Administrative Services, FLA. 


Stat. §403.806 (1975); (2) the Division of 
Environmental Programs, Id. §403.807; and 


(3) the Division of Environmental 
Permitting, Id. §403.808. 


The FERA also created the Environmental 
Regulation Commission to replace the 
former Pollution Control Board. Fa. Star. 
$403.804 (1975). The commission serves as 
“the exclusive standard-setting authority of 
the department,” and with certain 
exceptions, functions as “the adjudicatory 
body for final actions taken by the 
department.” Id. 


68 Fla. Laws 1975, ch. 75-22, §11. This 
included the Department of Natural 
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Resources’ authority over the water 


management districts. 


6° Fla. Laws 1975, ch. 75-22, §9(2). The 
drinking water supply functions were then 
delegated by the Department of 
Environmental Regulation to the Division of 
Health, to be performed on behalf of the 
DER pursuant to interagency agreements. 


In addition to the powers and duties of the 
Department of Natural Resources and the 
Department of Health and Rehabilitative 
Services, transfers from the Board of 
Trustees of the Internal Improvement Trust 
Fund, Fla. Laws 1975, ch. 75-22, §10, and the 
Department of Pollution Control, Fla. Laws 
1975, ch. 75-22, §8, to the DER were also 
made. 

These transfers centralized the various water 
quality functions of the individual agencies 
to the DER. Administrative control of the 
water management districts was transferred 
from the Department of Natural Resources 
to DER but the water management districts 
are still primarily responsible for the control 
of water quantity. See text accompanying 
notes 54-63 supra. 


7F $403.809 (1975). 

71 Td.y+03.809(1). 

72 Id. §403.809(3)(a). 

73 Id. §373.219.(1). See text accompanying 
note 55 supra. 

™ See text accompanying notes 30-63 
supra. 

73 See text accompanying notes 77-101 - 
infra. 

76 Letter from John H. Wheeler, attorney 
for the Central and Southern Florida Flood 
Control District, to James S. Wershow, April 
7, 1976. 

77 Op. Att'y Gen. Fla. 075-16 (1975). The 
question presented to the Attorney General 
was: “What authority and responsibility does 
the Central and Southern Florida Flood 
Control District have in the area of water 
quality in its operation under Chapter 373, 
Fla. Stat...?” 

78 “The District ... is required by statute to 
grant permits only when, for consumptive 
use of water, it would not be harmful to the 
water resources of the area. Section 
373.219(1), Florida Statutes .... Since it is 
axiomatic that lowering water quality would 
be harmful to the water resources of the 
District, it is clear that the District’s 
permitting procedures must take into 
consideration water quality. This is 
especially true when considering the general 
policy of creation of the water management 
district under the Florida Water Resources 
Act of 1972, and the fact that the statute is to 
be liberally construed for effectuating those 
purposes. Section 373.616(1), Florida 
Statutes.” Id. 

The opinion recommended that the 
water management district “obtain authority 
to act as agent for the Florida Department of 
Pollution Control (now DER) in matters in 
which a proposed activity would affect both 
water quality and quantity.” Id. See text 
accompanying notes 92-101 infra. 


The attorney general's opinion suggested as 
an alternate recommendation that the water 
management district “either require some 
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type of water quality permit or certification 
be submitted to you along with any permit 
application, pursuant to Chapter 373, 
Florida Statutes, so that the Florida 
Department of Pollution Control’s (now 
DER) permission is granted either prior to 
consideration of your permit or concurrent 
with that consideration...” Id. This 
suggestion, of course, would frustrate the 
“‘one-step”’ permitting procedure 
reorganization efforts. See text 
accompanying 93-101 infra. 

8° Letter from Dan F. Farley, Director, 
Division of Environmental Permitting, to 
John R. Maloy, Executive Director, Central 
and Southern Florida Flood Control District, 
February 4, 1976. The following information 
has been abstracted from information 
compiled by the DER and attached to this 
letter which was furnished to James S. 
Wershow. 

51 Td. 

82 A “permitting redundancy” exists when 
an applicant would be required to obtain a 
permit from the Department of 
Environmental Regulation and from the 
individual water management district for the 
same activity. 


An “evaluatory criteria redundancy” exists 
when the DER and the water management 
district apply the same or essentially the 
same standards in approving or 
disapproving the permit. 


83 See Rules of the Central and Southern 
Florida Flood Control District. 


8 Fra. Strat. §373.106 (1975). In the 
Central and Southern Florida Flood Control 
District, rules regarding permitting have 
been promulgated for activities such as 
injection wells, drainage wells, percolating 
ponds, and sanitary landfills, among others. 


85 Td. §403.087(1). The DER’s permitting 
authority in this area includes discharge of 
industrial wastes into surface water, the deep 
well injection of industrial wastes, 
percolating ponds, spray irrigation, and land 
spreading. 


86 1d.§373.409(1). The Central and 
Southern Florida Flood Control District has 
promulgated rules under this authority 
requiring permits for dredge and fill 
activities. The other water management 
districts, at the time of the DER study had 
not yet promulgated rules in the area of 
dredging and filling. 


87 Id. §§403.087(1), 403.088(3)(a). The 
DER has implemented this authority by 
promulgating permitting rules in the areas of 
dredging, canal construction, maintenance 
dredging, filling, seawalls, jetties and dams, 
and the construction piers, bridges, and 
overhead utility cables. 


88 Jd. §373.409(1). The Central and 
Southern Florida Flood Control District has 
promulgated permitting requirements 
related to the connection with or placement 
of structures in or across the works or lands 
of the district. 


8° For example, the DER’s authority in the 
areas of public water supply, sewage, and 
discharge into state waters. 


* For example, for the construction of a 
water supply well serving more than 25 
people, an applicant would need a permit 
from DER (under its public water supply 
authority), and a permit from the Central 


and Southern Florida Flood Control District 
(under its “use of project works” authority), 
but the two bodies would apply different 
standards in deciding upon their respective 
permits. 


Stat. $373.313(1), 373.323 (1975). 

8 For example, drainage wells, deep well 
injections of industrial wastes, and “well 
drilling and use” authority under Fa. Stat. 
$403.087(1) (1975). 


%3 Letter from Dan E. Farley, Director, 
Division of Environmental Permitting, to 
John Maloy, Executive Director, Central 
and Southern Florida Flood Control District, 
February 4, 1976. See note 80 supra. 


% This resolves the conflict between 
DER’s public water supply authority, which 
is closely related to water quality concerns, 
and the district’s consumptive use permitting 
authority. The applicant would seek one 
permit from DER which would be 
responsible for securing a water use 
allocation from the district for uses in excess 
of 100,000 gallons per day. 


% This resolves the conflict between 
DER’s sewage and discharge authority and 
the water management district’s artificial 
recharge authority, placing primary 
authority in DER, the water quality agency. 


% This resolves the conflict between the 
DER’s dredge and fill and construction 
authority and the water management 
district’s surface water storage authority, 
again placing primary responsibility in the 
water quality authority. 

7 This resolves a conflict between the 
DER’s discharge authority and the water 
management district’s artificial recharge and 
surface water storage authority in favor of 
the water quality authority. 


% With the exceptions of consumptive 
uses by discharge and public water supply 
systems, which authority is vested in the 
DER, this provision of the agreement 
appropriately vests most consumptive use 
permitting authority with the water 
management district, the water quantity 
authority. 


® This provision of the agreement 
preserves the primary authority of the water 
quantity authority over artificial recharges 
except those recharges such as the disposal 
of domestic or industrial wastes which 
involve more direct threats to water quality 
and which are vested in the DER. 


10 This provision appropriately grants to 
the water management district authority 
over these activities which directly affect the 
flow and quantity of water. 


101 This provision preserves the district’s 
authority over its own works, except for 
construction or alteration activities 
producing discharges of industrial or 
domestic wastes, where DER has the 
primary responsibility. 


102 See Fa. Stat. §403.802 (1975). See text 
accompanying notes 64-66 supra. 


103 Landers, Functions of the Department 
of Environmental Regulation, 50 F.a. B.J. 
269 (1976). 


104 Shields, How Reorganization Affected 
the Department of Natural Resources, 50 
Fra. B.J. 266, 267 (1976). 
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the telephone that 
remembers numbers. 


And dials them at a touch of a button. 


The Touch-a-matic telephone is really These buttons 


a special kind of telephone. It will save youcal most ot 
time and tempers in any office or home. (fe ‘ae 
Call your Southern Bell Business Office 
for more information on the phone 


that remembers. 


Ly 
~ 
One-button dialing 
dialing errors. 
dialed The Touch-a-matic 


Last number 

Press this button to phone can also be 
re-dial the last number used as a regular 
manually dialed telephone 
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CHESTER BEDELL: 


Trial Lawyer Par Excellence 


e The courtroom is his arena. For 
52 years he has studied complicated 
circumstances involving a client or 
product, weighed the merits and 
determined the best posture to 
advocate--never quite sure how the 
judge or jury would rule or what 
points would be shot down by an 
equally bright lawyer for the 
opposition. 

“The suspense is terrible,” says 
Chester Bedell of Jacksonville, “but 
I like the challenge. Trial work is all 
I know.” 

He knows and practices it well. 
Because of that Chester Bedell was 
honored last month by the Fellows 
of the American Bar Foundation as 
the lawyer in the United States who 
for more than 50 years of practice 
has epitomized the best of the 
American trial lawyer. It took three 
pages of the printed program to pay 
tribute to his legal career when the 
award was presented by the 
Fellows during a banquet February 
12 in Seattle, Washington. A modest 
man, Bedell admitted some 
embarrassment over the tribute that 
was also read aloud. 

Indeed, he is recognized 
throughout the Southeastern 
United States as preeminent, both 
as a trial lawyer and as an appellate 
lawyer. As the lawyer for a 
contending adversary party on one 
side or the other, he has practiced 
extensively in the fields of criminal, 
admiralty, personal injury, tax 
fraud, antitrust, products liability, 
patent and trade secrets, 
constitutional law and professional 
disciplinary law. During his 52 
years of practice he has 
participated as an advocate in 
almost every conceivable factual or 
legal issue which might properly be 
resolved in the courts. 

Chesterfield H. Smith of 
Lakeland says Bedell “is a lawyer's 
lawyer. If the approximately 20,000 
members of The Florida Bar were 
asked to cast a secret ballot for: 
(1) the best trial lawyer in Florida; 
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and (2) the most gracious and 
ethical gentleman who practices in 
Florida, Chester Bedell, easily and 
perhaps overwhelmingly, would be 
established by that vote at the top of 
each category. Indeed, Chester 
Bedell today in Florida is a living 
legend in the law, a man who lives 
by the ethical precepts which 
historically have guided the 
conduct of the truly great lawyers 
of our past and present.” 


Bedell credits a great lawyer of 
the past—his father—for teaching 
“me all I know about the law.” He 
assisted and observed his late 
father, George C. Bedell, in 
practice. Bored with his professors 
at the University of Florida College 
of Law in 1924, 20-year-old Bedell 
left school. His father took over 
teaching and training him in the 
finer points of trial practice, so well 
that Chester Bedell took and passed 
the bar exam in February 1925 and 
was admitted to the Bar on May 5, 
1925. The year 1927 was important 
for him. On July 1 his father made 
him a partner and on June 14 he 
married Edmonia Hair. They 
reared three  children--George, 
Martha and Donald--and now have 
several grandchildren. 


Just as his father did before him, 
Chester Bedell has confined himself 
throughout his legal career to only 
trial and appellate practice. Today 
Bedell, Bedell, Dittmar & Zehmer 
does not accept regular or retainer 
clients preferring to establish the 
attorney-client relationship on a 
case-by-case basis. The bulk of the 
firm’s work is referred by other 
lawyers. Among the cases handled 
by Bedell are many in which he 
successfully represented a Florida 
lawyer in serious criminal, civil or 
disciplinary trouble. 


His father retired from the firm in 
1947 and Chester Bedell continued 
practice with his brother Nathan, 
who is now semi-retired, and is of 
counsel to the firm. With a note of 


pride, Chester Bedell says all other 
partners and associates in the firm 
“came straight out of law school 
and have stayed.” Indeed, young 
lawyer applicants to the firm are 
many and the University of Florida 
internship program also frequently 
seeks to place a law student there to 
observe the firm’s trial lawyers at 
work. One former partner, Robert 
P. Smith, Jr., did leave the firm--to 
become a judge on the First District 
Court of Appeal in Tallahassee. 
Other partners are making their 
own mark as trial lawyers, 
including C. Harris Dittmar, E. 
Earle Zehmer, John A. DeVault III, 
Charles P. Pillan III and William C. 
Gentry. 


What tips would Bedell give to 
other aspiring trial lawyers? His 
response is quick and simple: Like it 
and work at it. “I used to think that a 
good trial lawyer had to look a 
certain way, have a strong voice 
and certain qualities. But I’ve seen 
many very effective ones who 
spoke very quietly and did not have 
the characteristics I once thought 
were important. So there is no one 
pattern.” 


Thoughout his 50 years of 
practice, however, one thing he has 
not changed his mind about is the 
correct way to prepare for a case. 
The first lesson he learned the hard 
way when he handled his first case 
three months after he was admitted 
to practice. He remembers every 
detail: “It was a charity case for the 
Welfare Board. A 20-year-old had 
shot and killed his father while the 
father was mistreating his mother. 
His mother and sisters had urged 
him to tell another version of what 
had happened so that he would 
have a better chance with the jury. I 
didn’t know they were lying to me 
and to the jury. After several 
mistrials, I finally got the truth from 
the mother. When we went to court 
again, I told the jury the truth, and 
the young man was acquitted. You 
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CHESTER BEDELL: 
TRIAL LAWYER 


can’t base your case on anything but 
the truth,” Bedell emphasizes. 


“The first step in preparation, 
then, is to get the confidence of 
your client. ‘Live’ with him; give 
him an opportunity to tell you 
everything he knows about his case. 
He has been thinking about it and 
worrying about it. He knows more 
about it than anybody else.” 


A jury trial gives a lawyer less 
time to prepare, Bedell pointed out. 
He can make notes about the points 
the opposing counsel brings out, 
and if it is a long trial, he can study 
the court reporters’ transcripts at 
night to refresh his memory for the 
next day’s proceedings. A good 
memory and good organization are 
essential, Bedell said. 


What does he think of other trial 
lawyers? The experienced ones are 
competent, he believes. He thinks 
Chief Justice Burger’s remarks 
about the incompetency of trial 
lawyers were intended for those 
general or new practitioners who 
rarely handle a trial and 
consequently do not know the rules 
of procedure, or who may come to 
court unprepared. 


Chester Bedell throughout his 
professional career has been a 
dedicated bar worker. He was 
president of the Jacksonville Bar 
Association in 1940 and a member 
of the Executive Committee and 
the Board of Governors of The 
Florida Bar from 1952-54. In 1967, 


he was organizing chairman of the 
Trial Lawyers Section of The 
Florida Bar. His longest tenure of 
service has been as chairman of the 
Committee on Standard Jury 
Instructions in Civil Cases. He was 
appointed chairman in 1962 by then 
Florida Bar President Charles B. 
Fulton when it was a committee of 
The Florida Bar. Later it became a 
committee appointed and 
supervised by the Supreme Court. 
As he prepared to chair an all-day 
meeting of the committee in Tampa 
on February 18, he commented 
about the dedicated voluntary 
service lawyers render, especially 
those serving on the Standard Jury 
Instructions Committee. “That's 
what makes lawyers so great and 
my work as chairman so rewarding. 
They come to a meeting, give their 
entire attention to the questions 
before us, which are debated until a 
consensus is reached. They are 
motivated by service to the Bar, not 
by personal interest.” 


At the national level, Bedell has 
been a member of the Advisory 
Committee on Federal Criminal 
Rules to the Judicial Conference of 
the United States since 1972. He 
was a participant in the National 
Conference of Appellate Justice in 
San Diego in 1975. He served as a 
member of the Council of the 
American Bar Association Section 
of Criminal Justice from 197] to 
1975. He was a member of the 
American Bar Association Special 
Committee to Study Federal Law 
Enforcement agencies from 1973 to 
1976. He is a former member of 
both the Advisory Committee on 
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Prosecution and Defense Functions 
and the Advisory Committee of 
Judges Function of the ABA-IJA 
Project of Standards of Criminal 
Justice. 


He is a Fellow of the American 
College of Trial Lawyers, now 
serving as a Regent of the College. 
He also is a Fellow of the American 
Bar Foundation, The Florida Bar 
Foundation, The International 
Academy of Trial Lawyers and the 
International Society of Barristers 
and an active member of numerous 
other legal groups. 


Bedell also served as amember of 
the Florida Supreme Court Special 
Advisory Committee to make 
recommendations for implementa- 
tion of the American Bar 
Association Standards of Criminal 
Justice. He was an original member 
of the Florida Supreme Court 
Nominating Commission but did 
not seek reappointment at 
expiration of his term because of a 
strong sense of ethical propriety 
that he should not participate in the 
screening and nomination of what 
might become a majority of the 
justices. 


Those principles of morality, 
honesty and justice taught him by 
his father he still embodies in all that 
he does. 


As the Fellows of the American 
Bar Association honored him, they 
summed up his attributes: “He is -- 
and he long has been -- a splendid 
advocate, effective but always 
ethical, forceful yet always 
scholarly, tenacious but neverthe- 
less courteous, tolerant yet 
unyielding in his personal standards 
of morality. While slight in stature, 
he has proven himself as a man of 
unlimited durability, unbounded 
energy, keen insight, high legal 
scholarship and sympathetic 
humanitarianism. Today as 
throughout his legal career, he 
approaches the law with an 
unparalleled zest and continuous 
quest for excellence. He is calm and 
‘unflappable, but he cares deeply 
always for both his client and his 
cause.” 


Those fellow lawyers in Florida 
who know him or know of his 
reputation would agree that those 
words are but faint praise. 


—Linda H. Yates 
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March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 
March 18-19—Midwinter Seminar, Academy of Florida Trial Lawyers, 
Carillon Hotel, Miami Beach. 
March 24-26—13th Annual Assembly, Lawyers’ Title Guaranty Fund, Orlando 
Hyatt House, Orlando. 
March 25-26—Economics Seminar, “Money in Your Pocket,” Jacksonville Hilton. 


April 2—The Florida Bar Media-Law Conference, Miami. 

April 21-22—Executive Committee Meeting, Florida Public Defender Associa- 
tion, Wakulla Lodge, Wakulla Springs. 

April 22-23— Academic Conclave, Holland Law Center, Gainesville. 

April 22—Selected Aspects of ERISA Compliance, Tax Section Seminar, Host 
International Hotel, Tampa; Robert Meyer Hotel, Jacksonville. 


April 29—Selected Aspects of ERISA Compliance, Tax Section Seminar, DuPont 
Plaza Hotel, Miami. 


April 30-May 7—XXConference Inter-American Bar Association, Atlanta, 
Georgia. (For information contact John O.Dahlgren, Secretary-General, Suite 
315, 1730 K Street, N.W., Washington, D.C. 20006.) 

May 12-14—Board of Governors Meeting, Sonesta Beach, Key Biscayne. 

May 20-21—Economics Seminar, “Money in Your Pocket,” DuPont Plaza, Miami. 

May 31—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15—AFTL Legislative Seminar, Tampa Host International Hotel. 

June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, Tarpon 
Springs. 

July 2-16—Florida Bar Sponsored Tour to “Cities of the Danube,” Vienna, 
Prague, Budapest. 

July 13-17—Federation of Insurance Counsel Annual Convention, The Broad- 
moor, Colorado Springs, Colorado. 

July 26, 27—Parts I, II & III, Florida Bar Examination, Miami Beach Convention 
Center. 

August 18-26—Florida Bar Sponsored Trip to Scotland. 

October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 

October 27-29—AFTL Annual Convention, Walt Disney World. 
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NEW HOME FOR 
DISTRICT COURT APPEAL 


On three acres in a county park adjacent to 
Florida International University in Dade 
County, the Third District Court of Appeal is 
housed in a 41,000 square foot building. The 
two-story courthouse fronts on the South 
Florida Turnpike Extension and is an easy 30- 
minute drive for most lawyers in Dade and 
Monroe counties. The building was 
dedicated last October, made possible by a 
$2.5 million appropriation by the legislature 
and a gift of the land by Dade County. 


| 


The courtroom is two stories high and semi- 
circular in design. Lawyers and the public 
enter it at a level four feet above the lawyer's 
lectern. As a lawyer approaches the lectern 
he descends and the ceiling, correspond- 
ingly, ascends, thus creating good acoustics. 
Counsel's table is semi-circular like the room, 
which permits the lawyer arguing the case to 
be observed by his opponent during the 
argument. Audience chairs are rocker-seats 
on graduated levels. 


Also on the ground floor of the building are the 
clerk's and marshals offices, reception area, 
lawyers’ lounge, and the first floor of a library. 
The second story contains offices for judges 
(some for future court growth) and the upper 
level of the library, which is said to be one of 
the more complete in the state. The building 
is the first permanent home for the court 
which has occupied “borrowed” quarters 
while its caseload increased from 725 cases 
in 1961 to 2,200 in 1976. Photos on this page 
were provided by the building's architects 
and engineers, Ferendino/Grafton/Spillis/ 
Candela, Coral Gables. 
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Summary of Opinions on Judicial Conduct 


Working with Family Member 


This is in response to your recent 
letter inquiring about your 
continued assignment as a circuit 
judge in the juvenile division in light 
of your brother’s position as chief 
assistant public defender in the 
same division. 

You indicate that your brother is 
responsible for assigning the public 
defenders who will appear in the 
juvenile division. You also indicate 
that most juvenile matters will 
involve the use of a_ public 
defender. 

The commitiee has reviewed 
your inquiry and the majority (5-4) 
is of the opinion that your brother’s 
affiliation with the public 
defender’s office does not in and of 
itself disqualify you from sitting on 
cases which are handled by 
assistant public defenders 
administratively assigned by your 
brother. Four members of the 
majority were clearly of this view, 
additionally observing that your 
brother’s participation in any aspect 
of the proceedings as an attorney of 
record would necessitate your 
disqualification. The fifth member 
of the majority was of the view that 
your assignment to the juvenile 
division was in accordance with 
Rule 1.020(b)(ii), FRCP, and 
accordingly you should follow the 
directions of your chief judge. 

Of the four minority members, 
two expressed the view that you 
should not sit on any cases in which 
the public defender’s office was 
involved and two expressed the 
view that either you or your brother 
should be re-assigned. 

The committee’s decision was 
based upon a review and 
interpretation of Canon 3C of the 
Code of Judicial Conduct. The bare 
majority vote reflects that the 
question you presented is a very 
close one and not without some 
difficulty in its resolution. 


Service on Boards, Committees 

This is in response to your recent 
inquiry requesting an opinion from 
the committee on the following 
questions: 
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1. I am currently chairman of the District 
Human Rights Advocacy Committee, 
Department of Health and Rehabilitative 
Services of the State of Florida. This is a 
committee created under F.S. §20.19(7). A 
prime area of responsibility of the Human 
Rights Advocacy Committee is investigating 
citizen complaints. In the past we have been 
involved with complaints involving 
detention centers, the facilities falling under 
the Youth Services program. It is my 
understanding as county court judge that one 
of the duties of this office is holding 
detention hearings, and that the agents of 
the Youth Services program office make 
recommendations to the court at that time. 
May I continue serving on the Human Rights 
Advocacy Committee, or would it be 
appropriate for me to tender my resignation 
to the committee prior to taking office? 

2. At the present time I am a member of 
the Board of Directors of the Family Service 
Bureau of —____. County, _Inc., the 
delegate to the Florida Council of Family 
Service Agencies, a delegate from the 
Family Service Bureau to the Southeastern 
Region, Family Service Association of 
America, and a member of the national 
board of the Family Service Association of 
America, as well as committee member of 
various committees at all levels. The local 
agency is an eleemosynary corporation not 
for profit, which is funded primarily through 
the United Way, but which also receives 
State of Florida mental health grant and aid, 
and National Institute of Mental Health 
staffing grant funds. Locally this 
organization is an affiliate of the District 
Mental Health Board XII, and_ the 
Comprehensive Communities Mental 
Health Centers. The District Mental Health 
Board XII-Comprehensive Communities 
Mental Health Centers receive some county 
funding through the County Department of 
Health and Social Services, which are 
allocated by the Board of County 
Commissioners. May I continue serving on 
these various boards and committees of 
these agencies, or would it be appropriate 
for me to tender my resignation prior to 
taking office? 

3. In the past I have taught criminal justice 
at a community college. I was asked to 
consider teaching one evening course this 
fall or spring of comparative criminal justice 
at the graduate level. 

a. May I accept a part-time teaching 
position for pay at the college level? 

b. If Lreceive income from the teaching 
position, may I keep the same or would it be 
proper for me to deposit the monies with 
either the county or the state? 


The committee has reviewed 
your inquiry and is pleased to 
advise you as follows: 


In regard to Question No. 1, a 
majority of the committee (8-1) is of 
the opinion that continued service 
on the committee in the capacity 


judicial ethics 


described would appear to conflict 
with the provisions of Canon 5B(1), 
Code of Judicial Conduct, which 
while recognizing and encouraging 
a judge’s participation in civic and 
charitable activities states, in part, 
that 


(1) A judge should not serve if it is likely that 
the organization will be engaged in 
proceedings that would ordinarily come 
before him or will be regularly engaged in 
adversary proceedings in any court. 


Moreover, from the nature of the 
powers, duties and functions of the 
committee, as set forth in your 
inquiry and as specifically set out in 
section 20.19(7), F.S., it would 
appear that continued service 
would directly conflict with Canon 
5G (see Ethics Opinion 75-32, 
December 17, 1975). 

In regard to Question No. 2, a 
majority of the committee (5-4) is of 
the opinion that continued service 
as a member of the Board of 
Directors of the Family Service 
Bureau, as described in your 
inquiry, would not conflict with the 
Code of Judicial Conduct. The 
majority specifically calls attention 
to the admonitions contained in 
Canon 5B(1), as previously set 
forth. 

In regard to Question No. 3, the 
committee was unanimously of the 
opinion that your teaching activities 
fall within the permissible activities 
outlined in Canon 4. The committee 
has previously recognized the 
propriety of a judge participating in 
a teaching activity with the 
admonition that any compensation 
received therefrom should be 
reported in accordance with Canon 
6 of the Code of Judicial Conduct. 
(See Ethics Opinion 75-28, October 
17, 1975). 


GERALD MAGER 
Committee on Standards of 
Conduct Governing Judges 


~ 


We’re good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 
Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


5 
Lawyer’s Liability 
Package 
professional liability, premises liability, 
personal injury liability, employer's non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 


of your income—to a maximum of 
$1,500 —each year. 


Disability Income 
Protection 


up to $400 per week income protection 
for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen’s Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


Poe &Associates, Inc. 


Telephone Numbers: Miami (305) 751-9765 
Tampa (813) 228-7361 North Port (813) 426-5001 
Orlando (305) 896-7231 Ft. | auderdale (305) 491-1080 
Orlando (305) 273-3770 Jacksonville (904) 398-1112 
Venice (813) 488-6738 Lakeland (813) 687-0212 
Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc./P.O. Box 1348/Tampa, FL 33601 
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Disability Income 
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Federal Restoration Remedies 


By David F. Mcintosh and 
Eileen Ball Mehta 


In the evolution of environmental 

law from Zabel v. Tabb, to the 
dredge-and-fill trilogy of Moretti 
II,2 Sexton Cove Estates,> and 
Weiszmann,’ the U.S. Court of 
Appeals for the Fifth Circuit has 
recognized federal regulatcry 
jurisdiction under Section 10 of the 
Rivers and Harbors Act of 1899 (33 
U.S.C. §403) landward of the 
artificial confines of the mean high 
tide line (MHTL), provided that 
such “dredging or other activities” 
seriously alter or modify the course, 
condition, location, or capacity of 
navigable waters:° 
When the Moretti record of grave 
environmental degradation of the condition 
of navigable waters resulting from the- 
above-MHTL dredging activities is viewed 
in the light of Zabel, the conclusion we reach 
today can clearly be understood as simply 
the logical result of the principles 
underscored in Zabel. Moretti’s dredging of 
upland canals affected the condition of 
navigable waters and were subject to the 
Corps jurisdiction. The district court had the 
authority to order restoration of the 
topography where the canals are now 
situated.— Moretti II at 1310. 
As the Fifth Circuit observed in 
Sexton Cove _ Estates, federal 
jurisdiction under Section 13 of the 
Rivers and Harbors Act of 1899 (33 
U.S.C. §407) has always extended 
landward of the MHTL given a 
nexus between the upland activity 
and the navigable waters: 


... and it shall not be lawful to deposit ... 
material of any kind in any place on the bank 
of any navigable water, or on the bank of any 
tributary of any navigable water, where the 
same shall be liable to be washed into such 
navigable water, either by ordinary or high 
tides, or by storms or floods, or otherwise, 
whereby navigation shall or may be 
impeded or obstructed: ... 

— Section 13, Rivers and Harbors Act of 
1899. (Emphasis added) 


With the passage of the Federal 
Water Pollution Control Act 
Amendments of 1972 (FWPCA)® 
and with the firm guidance of the 
courts in its interpretation, the 
Corps’ self-imposed navigability 
limitation on federal control over 
water pollution was abolished: 
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Congress by defining the term “navigable 
waters” in Section 502(7) of the Federal 
Water Pollution Control Act Amendments of 
1972, 86 Stat. 816, 33 U.S.C. §§1251, et seq. 
(the “Water Act”) to mean “the waters of the 
United States, including the territorial seas,” 
asserted federal jurisdiction over the nation’s 
waters to the maximum extent permissible 
under the Commerce Clause of the 
Constitution. Accordingly, as used in the 
Water Act, the term is not limited to the 
traditional tests of navigability.— 


Natural Resources Defense Counsel v. 
Callaway’ 


Accordingly, the Corps now 
follows Holland,’ Ashland Oil,’ and 
Weiszmann and defines the term 
“navigable waters” for the purposes 
of Section 404 of the FWPCA (33 
U.S.C. §1344) “Permits for 
Dredged or Fill Material” to 
include, inter alia, 


(b) All coastal wetlands, mudflats, swamps, 
and similar areas that are contiguous or 
adjacent to other navigable waters. “Coastal 
wetlands” includes marshes and shallows 
and means those areas periodically 
inundated by saline or brackish waters and 
that are normally characterized by the 
prevalence of salt or brackish water 
vegetation capable of growth and 
reproduction; 


and 


(d) All artificially created channels and 
canals used for recreational or other 
navigational purposes that are connected to 
other navigable waters, landward to their 
ordinary high water mark: — 

40 C.F.R. §209.120(d)(2)(b) and (d); 
Federal Register, Vol. 40, No. 144—Friday, 
July 15, 1975. 

In brief, it is now well-settled that 
a Corps permit is required for 
dredging, filling, discharging or 
other activities in the presence of 
tides or mangroves, and for the 
creation of upland canals 
connected to other navigable 
waters. While there is no reported 
case on point, the intentional 
unpermitted destruction of a 
mangrove forest by severing the 
trees would be a violation of 
Section 10 of the Rivers and 
Harbors Act; viz., “other activities” 
which seriously alter or modify the 

condition or capacity [to 
sustain life] of navigable waters. 


environmental 


It is possible to violate both 
statutes by a single activity. For 
example, in Weiszmann the Fifth 
Circuit agreed that the defendant 
had, by the act of connecting an 
artificial canal to navigable waters, 
violated both the Rivers and 
Harbors Act and the FWPCA; 
agreed that the district court had 
correctly found the discharge of 
“sediment” from the dredging 
amounted to a violation of 
FWPCA’s prohibition against the 
discharge of a “pollutant;” and, 
affirmed Weiszmann’s civil penalty 
of $5000! while remanding for 
further proceedings consistent with 
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ENVIRONMENTAL LAW 


the restoration criteria discussed 
infra. 


Federal Restoration Criteria 


The Fifth Circuit in the dredge- 
and-fill trilogy established criteria 
for restoration orders, each of 
which has been addressed by 
Senior U.S. District Judge William 
O. Mehrtens in Moretti III:"! 


During the two-day trial of the above-styled 
cause, the United States has met the criteria 
set forth by the Fifth Circuit in United States 
v. Joseph G. Moretti, Inc., 526 F.2d 1306 (5th 
Cir. 1976) (hereinafter, Moretti II); Fred 
Weiszmann v. United States, 526 F.2d 1302 
(5th Cir. 1976); and United States v. Sexton 
Cove Estates, Inc., 526 F.2d 1293, 1301 (5th 
Cir. 1976): 

1. The Government has made and 
presented to the Court a complete, 
comprehensive examination of both the 
environmental factors involved and the 
practicalities of the situation. Moretti II at 
1310, Weiszmann at 1304. 

2. Moretti, Inc. has been afforded an 
opportunity to present its objections to the 
feasibility and environmental advisability of 
the Government's proposed restoration plan 
[and to present any Moretti, Inc. alternative 
restoration plans]. Moretti II at 1310. 

3. The Government has presented a 
proposed restoration plan carefully 
designed to confer maximum environmental 
benefits, at the same time tempered with a 
“touch of equity” considering the degree and 
kind of wrong and the practicality of the 
remedy. Sexton Cove Estates at 1301. 

4. The Government has presented a 
proposed plan which is not beyond the 
resources of Moretti, Inc. United States v. 
Sunset Cove, Inc., 514 F.2d 1089, 1090 (9th 
Cir. 1975), cited in Sexton Cove Estates at 
1301. 


A minimum of three expert 
witnesses are required to meet the 
above restoration criteria: a 
biologist to assay the existing 
environmental damage and 
propose a plan for restoration, an 
architect or civil engineer to 
estimate the cost of the proposed 
restoration plan, and an accountant 
or bookkeeper to testify (after 
appropriate discovery) that the 
defendant has the financial 
capability to carry out the plan. The 


defendant must then be afforded an 
opportunity to comment on the 
government's plan and to present 
alternative plans. 

It is apparent that while the civil 
or criminal monetary penalties of 
the FWPCA are appropriate in an 
action wherein restoration is not 
sought, in an action involving 
environmental damage wherein the 
United States is seeking a 
mandatory injunction for 
substantial restoration, the 
imposition of a sizable monetary 
penalty may be self-defeating by 
diminishing the ability of the 
government to present a 
meaningful restoration plan within 
the financial capability of the 
defendant. 


Federal Restoration Objectives 


The basic objectives of any 
proposed restoration plan should 
be to recapture the lost habitat or its 
equivalent and to meet the federal- 
state water quality standards by the 
most economical, least disruptive 
means. 

In Moretti III Dr. Arnold Banner, 
Marine Biologist, U.S. Fish and 
Wildlife Service, quantified the 
environmental loss resulting from 
mangrove destruction in easily 
understandable terms: 200 pounds 
of fish per mangrove acre per year 
where the mangrove roots were 
covered by daily tides; 100 pounds 
of fish per mangrove acre per year 
where the roots were immersed 
only by unusually high tides or 
storms. Those who have suspected, 
qualitatively, that the fishing in the 
Florida Keys is not as good this year 
as it was ten years ago, need only 
multiply the number of mangrove 
acres destroyed (or “developed,” 
depending upon your point of 
view) during the past decade by 150 
pounds of fish per acre (the mean 
productivity of mangroves with 
and without daily tidal flooding) to 
quantify their suspicions. 

Sea and marsh grasses are even 
more productive than mangroves 
averaging ten tons of animal food 
per sea grass acre (the world 


AMORTIZATION 
SCHEDULES 


$2.00 Prepaid - 10 for $17.50 


DAYTONA DATA 
P. O. BOX 9250 
Daytona Beach, FL 32020 


AMOUNT OF | RATE TERM 
LOAN 


% $ 


PAYMENT 


MONTH OF| PAYMENTS ADD'L 
1st PYMT | PER YEAR SETS 


$1.50 ea| 


average for wheat being only 2% 
tons per acre), yet sea grasses cost 
nothing, being cultivated and 
fertilized by the tides and energized 
by the sun; without these grasses 
our $971 million-a-year national 
fishing industry would be further 
damaged.!” 

Recapture of mangrove habitat is 
most easily accomplished by 
removing illegal fill to a depth of 
approximately -0.5 foot meai: sea 
level (MSL) and replanting rows of 
mangrove with one meter between 
centers. 

Recapture of sea grass habitat is 
most easily accomplished by 
adjusting the bay bottom to a depth 
which will permit the sea grasses to 
bask in the diffused sunlight, 
usually -6’ to -10’ MSL. 


The paramount  federal-state 
water quality standard is the 
minimum required dissolved 
oxygen (DO) content; generally, 
the amount of DO must average at 
least 5 ppm over a 24-hour period 
with DO never less than 4 ppm. DO 
readings are lowest (and most 
meaningful) during the early 
morning hours before the influence 
of photosynthesis can counter- 
balance the night’s oxygen demand, 
and during the warmest summer 
months when oxygen solubility is at 
a minimum. DO levels of 2 to 2% 
ppm are lethal to most organisms. 


Fortunately, the primary 
restorative measure used to 
recapture lost habitat—adjusting 
bottom depths to permit 
revegetation—will also sub- 
stantially increase the amount ot 
DO. Additional methods used to 
increase DO levels and to prevent 
the formation of stationary layers of 
water (stratification) having 
unacceptable DO content include: 
connecting dead-end canals with 
other tidal bodies of water either by 
extending the canals or by the use of 
inclined culverts—first proposed 
by Dr. Arnold Banner—which have 
been very successful in increasing 
DO content and decreasing 
stratification by exchanging the 
poorest quality water found at the 
deepest depths of the heads of 
dead-end canals with the highest 
quality water found near the 
surface of the other tidal bodies; 
and, where the project has not been 
completed, re-orienting dead-end 
canals to parallel the prevailing 
winds, thereby deriving a windfall 
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increase in DO content and 
decrease in stratification. At least 
one firm specializes in designing 
restoration plans for developers.'* 


The argument that restoration is 
undesirable because it causes a 
“double shock” to the environment 
has been empirically discredited. In 
Moretti III Dr. Banner testified that 
based upon his observations at the 
Hammer Point development (Key 
Largo, Florida) and at other canal 
restorations in the Florida Keys, 
algae would cover the shallowed 
canal bottoms within one year, 
followed by highly beneficial and 
productive sea grasses within five 
or six years, and that the minimum 
federal-state water quality 
standards would be met. 
Experience has demonstrated that 
the loss of the usually meager 
vegetation existing prior to 
restoration, and the momentary 
increase in turbidity caused by the 
restorative action is more than 
counter-balanced by the 
permanent increase in productivity 
of the recaptured habitat and the 
improvement in water quality. 

Finally, in the appraisal of 
environmental destruction 
aesthetics is certainly a factor to be 
considered in its own right and in 
the general public interest of a 
tourist-oriented economy such as 
the Florida Keys; however, 
aesthetics—unlike the productivity 
of mangroves or sea grasses—lends 
itself best to qualitative rather than 
quantitative analysis. 


Federal Restoration Enforcement 


Beginning with Moretti I'*, the 
Fifth Circuit has consistently 
confirmed the authority of the 
district to order restoration in 
appropriate cases; the current 
problem is how these restoration 
orders might best be enforced. 


In Sexton Cove Estates the Fifth 
Circuit recognized that “the district 
court has powerful tools at its 
disposal in fashioning relief.” In 
exercising its inherent equitable 
powers to enforce its decrees, the 
court in Moretti III imposed an 
equitable lien for the pertormance 
of its restoration order upon all the 
lands and other assets (e.g. 
receivables) of the defendant 
corporation. This lien ensures that 
the defendant’s assets will not be 
further depleted during the 
pendency of appeals, and that 
funds will remain available to 
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finance the restoration project. 


The equitable lien imposed in 
Moretti III had a dual purpose in 
that it also served as a supersedeas 
bond for any appeal. The equitable 
line-supersedeas bond concept of 
the district court’s order has been 
recently upheld by the Fifth 
Circuit. 


The district court’s order in 
Moretti III provides further that the 
Corps may after 60 days complete 
any provisions of the order that 


remain unfinished and shall be 
reimbursed therefor from the assets 
of the defendant corporation. 

The U.S. Supreme Court 
previously recognized in 
Wyandotte Transportation Co.'® 
that where a party causing injury to 
navigable waters refuses to remedy 
the situation, or for some other 
reason the United States is 
compelled to perform the remedy, 
the government is entitled to 
recover its expenses from the 
wrongdoer: 
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It would be surprising if Congress intended 

that, in such a situation, the Government's 

commendable performance of Wyandotte’s 

duty must be at Government expense.— 
Wyandotte at 204. 


Adequate enforcement of federal 
restoration orders frequently 
requires the use of innovative 
measures by the courts. The 
Supreme Court in Wyandotte 
recognized that the relief to which 
the government was entitled was 
the remedy which ensured the full 
effectiveness of the Rivers and 
Harbors Act of 1899 even though 
the specific relief granted was not 
explicitly set forth in the Act: 


Congress has legislated and made its 
purpose clear; it has provided enough 
Federal law in §10 [Rivers and Harbors Act 
of 1899] from which appropriate remedies 
may be fashioned even though they rest on 
inferences. Otherwise we impute to 
Congress a futility inconsistent with the great 
design of this legislation.— 
Wyandotte at 203. 


The great design of the FWPCA 
should receive no lesser treatment. 


Federal Remedies—The Future 


Theories of criminal prosecution 
with civil consequences are 
currently being proposed!’ which 


could result in stern penalties for 
unauthorized activities affecting 
waters of the United States. Such 
unpermitted activities defraud the 
public of its right to have its coastal 
environment protected through the 
conscientious evaluations and 
decisions made by the Corps of 
Engineers after consultation with 
other federal and state agencies, 
e.g., the Florida Department of 
Environmental Regulation. Any 
letter mailed or interstate telephone 
call made in furtherance of such 
unauthorized activities could 
become a count in a federal 
indictment for mail or wire fraud.'® 

In a particularly egregious case 
these repeated mail or wire fraud 
offenses might be sufficient to 
constitute violations of the 
Racketeer Influenced and Corrupt 
Organizations (RICO) statute.!® 
The civil and criminal penalties for 
violation of RICO include 
forfeiture or divestiture of any 
“enterprise” involved in the 
unlawful activities. 

In view of the foregoing, the 
consequences of a failure to obtain 
a permit could range from the 
certainty of an extensive restoration 
project to be paid for from the 
assets of the defendants, to the 
possibility of criminal prosecution 
with outright forfeiture of the entire 
enterprise under RICO. Oo 
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The way a heart attack feels can vary. So how can you be sure that 
what you're feeling is really a heart attack? 


By remembering this. 


If you feel an uncomfortable pressure, fullness, squeezing or pain in the 
center of your chest (that may spread to the shoulders, neck or arms) and if 
it lasts for two minutes or more, you Could be having a heart attack. Severe 
pain, dizziness, fainting, sweating, nausea or shortness of breath may also 
occur. Sharp, stabbing twinges of pain are usually not signals of a heart 


attack. 


Your survival may depend on getting medical attention as quickly as 
you can. Call the emergency medical service immediately. If you can get to a 


hospital faster in any other way, do so. 


Don’t refuse to accept the possibility that you are having a heart attack. 
Many heart attack victims do just that. They say it’s indigestion or tension. 
They worry about embarrassment. They often wait three hours or longer 


before getting help. 


But before those three hours are up, one out of two is dead. 
Remember what you've just read. The time might come when your life 


will depend on it. 


The American Heart Association + 
WE’RE FIGHTING FOR YOUR LIFE 
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By Philip J. Padovano 


State attorneys and their 
assistants occupy a unique position 
in the criminal justice system in that 
they owe a duty not only to the state 
to vigorously advocate its position, 
but to the individual defendant to 
see that he receives a fair trial.'! The 
tension between these duties has 
produced a number of Florida 
cases dealing with the question of 
whether the defendant was 
deprived of his right to a fair trial by 
reason of the prosecutor’s remarks. 


The purpose of this article is to 
survey the leading decisions 
involving instances of alleged 
prejudicial remarks made _ by 
prosecutors during closing 
arguments, and to discuss the 
guidelines employed by the courts 
in determining the effect of the 
remarks on the defendant’s right to 
a fair and impartial trial. 


Prejudicial Comments — 
Statement of Belief of Guilt 


While a prosecutor may 
vigorously argue guilt from the 
evidence, he should never express a 
personal opinion of guilt.2 Some 
courts have held that the reason for 
this rule is that the prosecutor is not 
swom as an expert to give an 
opinion.’ Others have reasoned that 
an expression of an opinion of guilt 
by a prosecutor would create the 
implication that evidence of guilt 
exists, apart from that which was 
presented to the jury.‘ In either 
case, unless the statement of 
opinion is justified, or cured, it will 
be held to be reversible. 

Much of the litigation in this area 
has dealt with an expression of 
opinion of guilt by implication. For 
example, it has been held reversible 
error to comment that the state has 
no reason to prosecute an innocent 
man,° or that the state attorneys 
have had a conference before 
deciding to file the charge.® 


Another type of indirect expression 
of the opinion of guilt held to be 
reversible error is the statement of 
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Prejudicial Comments of the Prosecutor 
During Closing Argument 


personal opinion that the state’s 
witnesses are telling the truth.’ 
Conversely, the expression of the 
prosecutor's opinion that the 
defendant is lying would be 
improper. 

The question of whether a 
particular erroneous comment 
justifies a reversal of the conviction 
should be determined only after a 
review of the entire record 
presented by the case.® In a close 
case, the harm done by the 
prosecutor's unsolicited opinion 
can be cured by _instruction.® 
Comments which are clearly 
prejudicial, however, such as the 
remark “we prosecute them 
because we believe they are guilty,” 
made in a recent case,!® will be held 
reversible error regardless of the 
court’s attempt to cure the error by 
instruction. 


Testimony of the Accused or His 
Failure to Testify 


It is a fundamental principle of 
trial practice that a prosecutor may 
not comment on the accused’s 
failure to testify. The reason for the 
rule, set forth in the opinion of the 
United States Supreme Court in 
Griffin v. California," is that such 
comments would minimize the 
privilege against self-incrimination 
and penalize the defendant for 
exercising the privilege. 

Comments on the failure of the 
accused to testify are improper 
regardless of the character of the 
comment, or the motive or intent 
with which it is made.!? All that is 
required to make a comment 
improper is the possibility it may be 
construed as a reference to the 
defendant's failure to testify. That 
an innocent construction might be 
placed upon the remark will not 
render it harmless.!* The rule 
prohibiting such comments 
pertains to indirect! as well as 
direct references and to those 
references which are innocently or 
inadvertently made as well as those 


criminal 


which are deliberate.'® 

Most of the cases in this area deal 
with indirect references to the 
defendant’s failure to testify. For 
example, if the prosecutor says the 
evidence is uncontroverted,!® or 
argues that it has not been 
rebutted,” it will usually be 
considered an indirect reference to 
the fact that the defendant did not 
take the stand. The remark that 
testimony is unrebutted is proper, 
however, where it is clear the 
prosecutor is merely referring to the 
fact that his witness was unshaken 
during cross-examination,!® or 
where it is apparent that the remark 
refers to the testimony as being 
unrebutted by other witnesses who 
testified.!® The distinction suggests 
the test which should determine the 
propriety of the comment. If the 
comment that the testimony was 
unshaken, undisputed, or 
uncontroverted refers to a lack of 
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conflict within the evidence, it is 
proper, but if it alludes to evidence 
not presented, it is improper. 

The remarks which have been 
challenged on the ground that they 
constitute an indirect reference to 
the defendant's failure to testify are 
as varied as the cases themselves. In 
a case where the state’s proof was 
circumstantial, the remark “what 
reasonable hypothesis of innocence 
has been offered you” was held to 
be reversible error.2° When the 
nature of a case changes, the nature 
of the type of comment challenged 
may also change. For example, ina 
case where the state’s proof was 
aided by the inference of guilt 
drawn from unexplained 
possession of recently stolen 
property, the prosecutor argued the 
inference to the jury commenting 
on the fact that the defendant 
offered no explanation. This was 
held to be reversible error.2! No 
purpose is served by discussing all 
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of the comments which have 
become the subject of litigation in 
the Florida appellate courts, as it is 
clear the comments must be treated 
individually. In all cases the 
question of whether a challenged 
reference to the defendant’s failure 
to testify should be determined by 
considering the entire record and 
how the comment relates to all of 
the facts. When it is determined that 
a particular comment constitutes an 
improper reference, the defendant 
must receive a new trial. This is so 
because a comment on the 
defendant’s failure to testify, once 
identified as such, is not ever 
considered harmless error.”” 

When the defendant takes the 
stand, he is said to have waived his 
right to prohibit the prosecutor 
from commenting on his failure to 
testify, and the prosecutor is 
therefore free to comment on any 
part of the case about which the 
defendant failed to testify.** This 
rule applies even if the defendant 
takes the stand only for a limited 
purpose.*4 

The situation where the 
prosecutor comments on parts of 
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the case the defendant failed to 
discuss should not be confused with 
comments on the accused's pretrial 
silence. Even if the defendant takes 
the witness stand, the prosecutor 
may not comment about the fact he 
remained silent after his arrest or 
during a pretrial court pro- 
ceeding.> 

The rule that a prosecutor may 
not comment on the defendant's 
failure to testify is strictly applied. 
An analysis of the Florida cases 
shows that the rights sought to be 
protected by the rule are carefully 
guarded. 


Defendant’s Failure to Call 
Witnesses 


While there is a split of authority 
on the subject throughout the 
country” and no definitive opinion 
on the subject in Florida, the rule 
apparently followed in Florida is 
that it is improper for the 
prosecutor to comment on the 
failure of the defense to call 
witnesses. The leading decision on 
this subject in Florida held that it 
was error to comment on the 
defendant's failure to call a witness 
at least where the defense has not 
argued in the opening statement 
that the witness is important or 
essential.2”7 The reason generally 
advanced for this rule is that the 
state has the burden to prove the 
defendant guilty beyond a 
reasonable doubt. Proponents of 
the rule argue that if the defendant 
need not prove anything, it is error 
to comment on his failure to 
attempt to do so. 

An exception to the rule 
prohibiting the prosecutor from 
commenting on the defendant's 
failure to call witnesses is applied 
generally in cases where the 
comment is invited by the 
defendant. When the issue about 
which the missing witness would 
testify is injected into the trial by 
defense counsel,”* or where defense 
counsel otherwise stresses the 
importance of a _ witness not 
called, it is proper for the 
prosecutor to comment about the 
absence of the witness. 

A second exception to the rule is 
applied when the defendant raises 
affirmative defenses, yet fails to call 
certain witnesses who would have 
knowledge of the defense. The 
defendant’s failure to call an alibi 
witness®® known to be material was 
held to be the proper subject of 
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comment by the prosecutor. A 
similar decision held that it was not 
error for the prosecutor to 
comment on the defendant’s failure 
to prove insanity*®! after 
undertaking to do so by calling 
several expert witnesses. 

Finally it should be noted that an 
unsolicited comment that the 
defendant failed to present a 
defense or call other defense 
witnesses should not be permissible 
if it contains an indirect reference to 
the fact the defendant himself 
failed to testify.*? 


Character of the Accused 


The rule which prohibits the 
prosecutor from commenting upon 
the character of the defendant 
stems from the familiar principle 
that character is not in issue in a 
criminal trial unless the issue is 
raised by the defendant through 
proof of his good character. Given 
the reason for the rule it would seem 
proper for the prosecutor to 
comment upon the character of the 
accused where his comments are 
based upon evidence introduced by 
the state to rebut the defendant's 


proof of good character. 

A remark challenged as an 
improper comment regarding the 
defendant’s character will usually 
be considered a fair comment if it is 
nothing more than a reasonable 
inference drawn from the evidence. 
For example, in an early case* it 
was held to be proper to refer to the 
defendant as a “murderer” when he 
was charged with murder and the 
evidence sustained the charge. The 
prosecutor in that instance is merely 
making a logical deduction from 
the evidence. 

An examination of the appellate 
decisions in Florida indicate that 
criminal defendants have been 
given such characterizations as 
“little thief,” “professional killer,” 
“a whore and a drunkard,’ 
“hoodlum,” “brute,” “sex fiend,” 
“maniac,” and “animal.” In these 
cases*4 the courts have considered 
the question of whether the remarks 
were invited by defense counsel, 
whether the trial court attempted to 
cure the remarks, whether the 
remarks were supported by the 
evidence, and finally, whether the 
remarks were so prejudicial as to 


require reversal of the defendant's 
conviction. 

A remark pertaining to the 
defendant’s character which is 
merely distasteful® will not be held 
to be reversible error if it is shown 
that the remark is reasonably drawn 
from the evidence, and particularly 
if there is overwhelming evidence 
of the guilt of the defendant. On the 
other hand, if the remark pertaining 
to the defendant’s character cannot 
be construed as a_ reasonable 
inference from the evidence, and 
the prejudice resulting from the 
remark is not cured by the trial 
court, it will be held to be reversible 
error.*® Some remarks pertaining to 
the defendant’s character may be so 
prejudicial as to require a reversal 
of the conviction even in the 
absence of an objection.*” 


Other Crimes of the Defendant 


It is error for the prosecutor to 
state, or intimate, in his closing 
argument that the accused has been 
convicted of other crimes, unless 
there is evidence before the jury 
from which that fact could 
reasonably be_ inferred.** The 
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prosecutor may, of course, 
comment on the commission of 
other crimes by the defendant 
when the fact of such convictions 
are properly before the jury. The 
most common of these situations 
would be a reference to a prior 
crime introduced through 
admissible similar fact evidence or 
on proper impeachment of the 
defendant. 


In this area of the law as in most 
others, lawyers will not be 
permitted to do indirectly what 
they could not do directly. The rule 
prohibiting comments on _ prior 
offenses prevents even an 
implication that the defendant 
committed a prior offense. For 
example, where a prosecutor said 
that he has seen the defendant many 
times before, but not under “social 
circumstances,” the court held the 
remark improper.*® Similarly, a 
reference to “mug shots” of the 
defendant can constitute an indirect 
reference to the commission of 
other offenses by the accused.” 


Misstatement of Evidence 


The prosecutor’s closing 
argument must be confined to the 
facts, or matters which can 
reasonably be inferred from the 
facts. A misstatement of the 
evidence will not usually constitute 
reversible error, but there are 
occasions where the prosecutor’s 
erroneous statement of fact may 
rise to a constitutional dimension 
resulting in a deprivation of the 
defendant’s right to a fair trial. The 
courts have given counsel wide 
latitude in their closing arguments 


and have not generally reversed a 
case where a comment is attacked 
as a misstatement of the evidence 
unless the comment is so prejudicial 
that it cannot be cured by 
instruction.* 

The rule prohibiting prejudicial 
comments not reasonably inferred 
from the evidence prohibits 
personal attacks on the defendant's 
lawyer. A statement in closing 
argument attacking the defendant's 
lawyer’s ethics was held reversible 
as being prejudicial and outside the 
issues presented in the case. 
Similarly, an explanation of the way 
defense lawyers “operate” was held 
to be improper.“ 


Appeals to Sympathy or 
Prejudice 


While it is undoubtedly true that 
some sympathy and _ emotion 
produced in a criminal trial is 
unavoidable, a remark calculated to 
arouse the passion or prejudice of 
the jury is improper.* 

Appeals to the racial prejudice of 
the jury are improper and should be 
terminated by the court even in the 
absence of a request to do so by the 
defense.“ For like reasons, appeals 
to religious prejudices or those 
pertaining to the defendant's class, 
status, or occupation should be 
avoided. 

The prosecutor should not 
attempt to invoke sympathy for the 
victim“ nor should he place the jury 
in fear by putting them in the place 
of the victim.* 

Another context in which the 
courts have considered defense 
claims that the argument appeals to 
the sympathy or prejudice of the 
jury is the situation where the jury is 
advised of the consequence of the 
verdict. In this regard it is improper 
for the prosecutor to argue the 
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defendant would be dangerous if 
released.4® Moreover, it has been 
held to be reversible error to tell a 
jury that if they found the 
defendant not guilty by reason of 
insanity, he would be released. It 
has even been held improper to 
advise the jury of the possibility the 
defendant may receive probation,*! 
even though the jury may find him 
guilty. 


Effects of Prejudicial Remarks 


The determination of the effect 
of a remark has given the courts 
more difficulty than the 
determination of the propriety of 
the remark in the first instance. In 
deciding the issue of whether a 
challenged remark is reversible 
error or merely a harmless error, the 
courts have considered such factors 
as: (1) whether the defendant 
objects to the remark; (2) whether 
the court gave a curative 
instruction; (3) whether the remark 
was made in retaliation to a remark 
made by defense counsel; and (4) 
the evidence of guilt presented at 
the trial. No purpose would be 
served by attempting to catalog 
decisions passing upon the effect of 
prejudicial remarks, as the courts 
have treated the matter on a case- 
by-case basis. 

There are broad and flexible 
rules applicable in all cases 
however. It is generally held that an 
appellate court will not reverse a 
case on the basis of an improper 
remark unless the defendant 
objects to the remark and requests 
an instruction. This rule is subject to 
the often cited exception, noted in 
an early case,*” that no objection is 
necessary when the remarks are of 
such a character that the prejudicial 
effect cannot be removed by an 
instruction. A determination of 
whether an improper remark can 
be cured by instruction depends 
upon the type of remark. A 
misstatement of the evidence could 
in many cases be cured by prompt 
instruction, but it is unlikely that the 
effect of a comment on the 
defendant’s failure to testify could 
ever be cured by instruction. 

Many of the decisions which have 
held improper remarks harmless 
have done so on the ground that the 
evidence of guilt was overwhelm- 
ing.>> Presumably the convictions in 
these cases were not produced by 
the inflamatory remarks, but by the 
proof. 
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That a remark was prompted by 
something defense counsel said 
may save the case from reversal. If 
the remark is so prejudicial as to 
deprive the defendant of a fair trial, 
however, it will be held reversible 
error,‘ notwithstanding it was 
made in retaliation. 


The balance which must be 
maintained between the _prose- 
cutor’s duty to forcefully advocate 
his case and the defendant’s right to 
a fair trial is a difficult one. The 
decisions discussed in this article 
have come about when the duty of 
advocacy infringes upon the right 
to a fair trial. One common sense 
rule was suggested in an early 
decision of the United States 
Supreme Court.® The court noted 
that the prosecutor is expected to 
strike hard blows, but is not entitled 
to strike foul ones. oO 
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Leave Amendment to the Legislature 


By John McQuigg 


In Mims & Thomas Mfg. Co. v. 
Ferguson, 340 So.2d 920 (Fla. 1976), 
the Supreme Court of Florida in a 
clear and comparatively _ brief 
opinion reaffirmed the legal 
principles applicable to scheduled 
injury cases which are familiar to 
Florida workmen’s compensation 
attorneys. The Supreme Court 
opinion reversed the Industrial 
Relations Commission opinion! in 
the same case which had held that in 
scheduled injury cases the judge of 
industrial claims must consider the 
occupational impact and any loss of 
wage-earning capacity which 
resulted from the scheduled injury. 

In writing about the Ferguson 
case for this column, Ella Jane 
Davis made no claim that she is 
impartial. Neither do I, as I filed an 
amicus brief with the court in 
behalf of employers and carriers. 

The I.R.C. opinion holds at least 
some allure for all members of The 
Florida Bar who want a fair system 
of claims administration under the 
Florida Workmen’s Compensation 
Act. At first glance there might 
seem to be nothing wrong with the 
I.R.C.’s_ well-intended effort to 
provide individualized attention to 
each employee’s specific handicap. 
Certainly the analytical process 
applied in making scheduled injury 
payments ever since the Act was 
created in 1935 is not so sanctified 
by time that it is immune to change. 

There can be no doubt that in 
Ferguson the I.R.C. attempted to 
make a major change in the 
substantive law. Yet the I.R.C. 
opinion gave no hint that there was 
evidence that it was necessary to 
violate constitutional principles 
against judicial legislation to correct 
any chronic injustice. 

A rehabilitation survey of several 
hundred scheduled injury 
compensation recipients who 
received compensation two years 
to ten years ago might well shed 
light on the question of whether 
there is a failure of the substantive 
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law of scheduled injuries to 
accomplish a sufficient result. Such 
a study could determine whether 
the former recipients are employed 
and productive, and whether the 
scheduled payments had a 
rehabilitative effect. This type of 
survey could be a legitimate project 
of the Florida Legislature, but it 
would not be a legitimate project of 
an appellate body, and certainly the 
I.R.C. had no such study available 
to help it reach its decision in 
Ferguson. 

Magic City Bottle & Suppy 
Company v. Robinson, 116, So.2d 
240 (Fla. 1959), makes it clear that 
the judges of industrial claims are 
not strait-jacketed by the 
physicians’ ratings in making 
scheduled awards. 

The facts of the Ferguson case 
did not justify a substantive change 
in the law. Mrs. Ferguson is a black 
female whose employment history 
included work as a nurse’s aide and 
two years as a salesperson and 
clerk. Her attending physician 
rated her at 10% of the use of her arm 
and she admitted in her testimony 
that she was taking care of four 
young children in her family for pay 
because she enjoyed doing so. 

It is not necessarily true that if the 
I.R.C. opinion in the Ferguson case 
had been allowed to stand it would 
have liberalized the amount of 
awards to injured employees. 
Under the I.R.C. opinion in 
Ferguson, employers and carriers 
would have been under no duty to 
pay permanent partial disability 
compensation until the employee 
proved a loss of wage-earning 
capacity, as there is no provision in 
F.S. 440.15(3)(a) through F-.S. 
440.15(3)(s) requiring employers 
and carriers to pay compensation 
for either physical impairment or 
loss of wage-earning capacity, 
whichever is greater. Slightly more 
than a decade ago, employers and 
carriers had no duty to pay the 
physician’s rating in a nonscheduled 


injury case as the Supreme Court of 
Florida held in Southern Bell 
Telephone and Telegraph Co. v. 
Bell, 167 So.2d 844(Fla. 1964): 


...[We do not] accept the presumption that 
functional disability will ultimately result in 
equal, or substantially equal, loss of earning 
capacity; a presumption that we rejected in 
our first opinion. 116 So.2d 617. 
Attorneys who were practicing 
compensation law in 1964 will recall 
that the Bell case generated a 
substantial amount of litigation, 
particularly in the common 
situation where the employee 
returned to his pre-accident job at 
the same wage or an increased 
wage. In 1965 the legislature added 
the proviso now contained in F.S. 
440.15(3)(u), which requires 
payment of compensation for 
physical impairment or loss of 
wage-earning capacity, whichever 
is greater. However, if the I.R.C. 
opinion in Ferguson had not been 
reversed, attorneys for employers 
and carriers would have relished 
the opportunity to try to revive the 
reasoning of the Bell case. If 
successful, there is no guarantee 
that the legislature would amend 
the Act in the future to require a 
minimum award measured by 
physical impairment. 

Another major problem could 
have been generated had the 
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Ferguson case been allowed to 
stand. An area of the law that was 
easily understood by both injured 
employees and claim adjusters 
would have been needlessly 
complicated. In practice the 
Ferguson opinion could have 
turned out to be primarily to the 


short-range benefit of attorneys and 
expert witnesses on earning 
capacity loss. The Compensation 
Act was never intended to benefit 
these groups. 

The increasing costs of 
administering the Compensation 
Act have at last attracted the 
attention of employers. Bureau of 
Workmen’s Compensation statistics 
reveal that from 1971 through 1975 
fee awards to claimants’ attorneys 
have more than trebled from $6.3 


A 
judge 
like him 
should not be 
forgotten.... 


“Temperate, attentive, patient, impartial--he was all of 
these during his long years on the bench. | remember 
my first trial when I was only 24. | was shaking so | 
nearly dropped my notes. He asked me a few 
questions, until | was more at ease, and then patiently 


listened as | presented my client’s case.” 


Others will remember him too with your memorial 


contribution in his name to 
The Florida Bar Foundation 


Through law student loans 
and support of programs to 
preserve and advance the 
highest goals of the legal pro- 
fession, The Florida Bar Founda- 
tion’s work provides a_ living 
memorial to persons who have 
exemplified these goals in his 

or her lifetime. 


Tax deductible contributions should be sent to The Florida Bar 


Foundation, Tallahassee, 
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million to $19.3 million. During the 
same period insurance premiums 
approximately doubled. This year 
employers may have a good chance 
to lobby through an amendment to 
F.S. 400.34, which for the first time 
would establish a maximum 
percentage scale for attorneys’ fee 
awards. 

The Supreme Court was wise to 
reverse the I.R.C. opinion in the 
Ferguson case. A change in the 
substantive law of scheduled 
injuries should come only after the 
legislature has determined, based 
on factual studies, that substantive 
change is needed. oO 


“Productivity is up 
10%-20%” 


“Lower absenteeism” 


“You can tell by their 
attitude — the workers 
who participate are 
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in Tax Prosecutions 


By Martin R. Press 


On April 21, 1976, the Supreme 
Court of the United States 
delivered its landmark decision in 
the cases of Fisher v. United States 
and the United States v. Kasmir, 
which will have a substantial effect 
in the defense of a criminal tax 
prosecution 

Normally, two requirements 
must be satisfied before criminal 
prosecution will be recommended 
by the government. First of all, the 
government must have proof 
beyond reasonable doubt of the 
taxpayer's guilt; and secondly, the 
government must believe that there 
is a reasonable probability of 
securing a conviction.! Without 
sufficient evidence, the govern- 
ment may decide against 
prosecution at one of the several 
levels of Regional Counsel, the 
Justice Department, or the U. S. 
Attorney’s Office. 

One of the basic tools of the 
criminal tax practitioner is the fifth 
amendment privilege, the privilege 
against self-incrimination. In an 8-0 
decision, the Supreme Court took 
one further step in limiting the 
scope of the fifth amendment by 
holding that an individual’s 
privilege against self-incrimination 
will not extend to financial records 
which are not the “property” of the 
taxpayer even though in the hands 
of his attorney. More spectacularly, 
the decision appears to limit the 
long-standing rule of attorney- 
client privilege. 


Facts of the Case 


In Kasmir (the facts of Fisher are 
almost identical) a Dr. Mason was 
visited by special agents of the 
Internal Revenue Service. He was 
informed that his tax returns were 
under investigation. He properly 
called his accountant, a Mr. Candy, 
who advised the doctor to withhold 
his records from the agents. Mr. 
Candy, then called Mr. Kasmir, an 
attorney, Mr. Candy gave all of his 
records in regard to Dr. Mason 
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directly to Dr. Mason. Holding the 
documents merely momentarily, 
Dr. Mason turned them directly 
over to Kasmir, the attorney. The 
next day, summonses were issued to 
Kasmir and Candy ordering the 
documents be turned over to the 
Internal Revenue Service. Kasmir 
refused to comply with the 
summons, and all the government 
sought enforcement. 

The documents demanded by 
the special agent of the Internal 
Revenue Service were analyses by 
the accountant of the taxpayer’s 
income and expenses. These had 
been copied by the accountant 
from the taxpayers cancelled 
checks and receipts. In response to 
the demands for production, the 
attorney claimed that enforcement 
would involve compulsory 
disclosures involving self- 
incrimination of taxpayers. 

In each case, summonses were 
issued by the district court, but its 
order was stayed pending appeal. 
On appeal, it was also argued by the 
taxpayers that the enforcement of 
the summonses would involve a 
violation of the expectation of 
privacy. This expectation of 
privacy was based upon the right of 
confidential relationship between 
attorney and client. 

In one circuit the privilege was 
upheld; in another it was reversed 
by a divided panel. In Kasmir,? the 
Fifth Circuit upheld the taxpayer’s 
privilege against self-incrimination 
by overturning the district court’s 
order requiring the attorney to turn 
over the documents. The court 
determined that the momentary 
possession by the taxpayer, and his 
relinquishment of possession to his 
attorney created a_ confidential 
relationship, a “private enclave” 
which the government could not 
enter. 

On the other hand, in Fisher, a 
divided Third Circuit reached 
contrary results holding that no 
privilege existed. It ruled that there 


notes 


was no constructive possession by 
the taxpayer as the possession was 
merely momentary and the 
taxpayer retained possession for a 
limited purpose, that of transferring 
possession to the attorney. 

Since there was conflict among 
the circuits on almost identical facts 
and points of law, the Supreme 
Court accepted jurisdiction. 


Supreme Court Reasoning 


The Supreme Court in reaching a 
decision relied heavily on the 1973 
Supreme Court decision of Couch 
v. United States,‘ in which the 
Court rejected the assertion that a 
taxpayer may invoke the fifth 
amendment privilege to prevent 
the production of business and tax 
records in the possession of an 
accountant. 

Couch involved a sole 
proprietress of a restaurant who 
had given bank statements, payroll 
records, and other documents to 
her accountant for the preparation 
of an income tax return. The Court 
stated that the accountant’s records 
had to be turned over to the special 
agents as “the Fifth Amendment 
privilege is a personal privilege: it 
adheres basically to the person, not 
the information that may 
incriminate him.”> The Court 
believed that the ingredient of 


Martin R. Press is with the firm of 
Leibowitz & Press, P.A., in Ft. Lauderdale. 
He received his B.B.A. from Hofstra 
University, his J.D. from Brooklyn Law 
School, and his LL.M. (in Taxation) from the 
University of Miami. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Press 
wrote Tax Law Notes this month on behalf 
of the Tax Section, Joel H. Sharp, Jr., 
chairman, and David M. Rieth, editor. 
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personal compulsion against the 
accused proprietress was lacking, 
as the compulsion was only against 
her accountant. 


Couch rested upon possession: 


We...believe that actual possession of 
documents bears the most significant 
relationship to Fifth Amendment 
protections against government 
compulsions upon the individual accused of 
a crime. Yet situations may arise where 
constructive possession is so clear or the 
relinquishment of possession is so temporary 
and insignificant as to leave the personal 
compulsions upon the accused substantially 
intact.® 

The Court viewed that the 
accountant was not her agent; if he 
were, she could have raised a fifth 
amendment argument. Neither was 
the accountant her employee. His 
possession, moreover, was not 
fleeting, as he had kept the records 
for several years before summons 
enforcement was sought. 


Another argument raised in 
Couch was the defendant’s 
expectation of privacy in delivering 
records to her accountant. This was 
quickly rejected by the Court: 
“'.the accountant himself risks 
criminal prosecution if he willfully 
assists in the preparation of a false 
return...his own need for self- 
protection would often require the 
right to disclose the information 
given to him.”” As the tax system is 
based upon voluntary compliance, 
the Court believed that the 
expectation of privacy was an 
unreasonable one. 


The court in the Fisher decision 
strongly reaffirmed the Couch 
premise that a taxpayer’s privilege 
is not violated by enforcement of 
summonses, because such 
enforcement “would not ‘compel’ 
the taxpayer to do anything ...and 
certainly would not compel him to 
be a ‘witness’ against himself.”® The 
Court reaffirmed that a taxpayer’s 
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privilege against self-incrimination 
is not violated by a summons which 
is directed to his accountant 
requiring production of the 
taxpayer’s records. 


Once determining that the 
documents would not be privileged 
in the hands of the taxpayer’s 
accountant, the Court determined 
that the result would be the same if 
the records were in the hands of an 
attorney. Referring directly to 
Couch, the Court stated that even 
though attorneys hold a special 
status, it does not change the result. 
Elaborating, the Court explained 
that the taxpayer alone is the 
accused, and that the constitutional 
protection is against information 
being extorted from the taxpayer, 
no one else. In this respect, the 
Court noted that there was no 
difference between the delivery to 
the attorneys in these cases and 
delivery to the accountant as in the 
Couch case. In neither case is 
personal compulsion of the accused 
required. 


The Court next turned to the 
taxpayers argument that upon 
giving the documents to the 
attorney there was an expectation 
of privacy. The Court rejected a 
line of cases which state that the 
constitutional privilege against 
compelled testimonial self- 
incrimination is to protect personal 
privacy.® The Court noted that even 
though privacy is one reason for 
fifth amendment privilege, not 
every expectation of privacy rises 
to fifth amendment privilege status. 
The Court adhered to the view that 
the fifth amendment protects only 
against compelled testimony, not 
the disclosure of private 
information. The Court did, 
however, hint that if a taxpayer 
under similar facts relied on the first 
amendment, the fourth amend- 
ment, or attorney-client privilege, 
the result could be different. 


Having established that the 
taxpayers could not have the 
summonses quashed on either the 
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expectation of privacy or on the 
basis of forced  self-testimonial 
compulsion, the Court then 
reviewed the question of attorney- 
client privilege. It is interesting that 
the Court discussed this aspect even 
though the Court expressly states 
that attorney-client privilege was 
not one of the issues presented for 
decision. The Court, however, 
reiterated the long-standing reason 
for attorney-client privilege; that if 
the client knew that his private 
discussions with his attorney would 
be disclosed, a client would be 
reluctant to confide in his attorney. 
Such a denial of confidentiality 
would be a denial of the right to 
counsel. 


The test, stated by the Court, is 
that attorney-client privilege 
protects only those disclosures 
necessary to obtain informed legal 
advice which might not have been 
made absent privilege. This, 
therefore, would be a fact 
determination. Relying on 
Wigmore," the Court focused on 
the corollary that if documents are 
not obtainable by subpoena while 
in the exclusive possession of the 
client, the client would be reluctant 
to transfer the documents to his 
attorney unless the documents 
would also be privileged in the 
hands of the attorney. 


The privilege, however, only 
applies to documents which would 
be subject to privilege in the 
possession of the taxpayer. If the 
taxpayer transferred possession of 
the documents from himself to his 
attorney in order to obtain proper 
legal services, the next logical step 
would be to determine whether the 
documents would be privileged for 
any reason in the hands of the client. 
The Court re-emphasized the long- 
standing rule that purely 
evidenciary materials may be 
seized, but testimonial evidence 
may never be seized. The question 
then arises, are the papers of an 
accused testimonial evidence? 


In this case, the subpoena was 
served to produce the accountant’s 
workpapers. This, stated the Court, 
neither compels oral testimony, nor 
requires a taxpayer to restate or 
affirm the truth of documents. 
Private papers would be subject to 
fifth amendment privilege, but the 
Court suggested that the 
accountant’s workpapers were not 
the taxpayer's, and contained no 
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forced testimonial statements by 
the taxpayer, as declarations were 
made to the taxpayer’s accountant 
in order to prepare tax returns, a 
voluntary act. For example, it was 
apparent that proof of authenticity 
of deductions to some extent had to 
be given to the accountant so that he 
could validly prepare a tax return. 
The Court, however, noted that 
these were not forced testimonial 
statements to the accountant, as the 
statements were completely 
voluntary. The Court stated that 
just because a statement now 
tended to incriminate the taxpayer 
was no reason to suppress the 
evidence." 


If the accountant’s workpapers 
are not privileged in the 
accountant’s possession are they 
privileged in the client’s hands? The 
justification for denying privilege 
to the accountant’s workpapers, if 
placed in the hands of the client, is 
that no matter how incriminating 
the contents of the papers may be, 
the mere act of producing the 
papers, which would be the only 
thing the taxpayer or his attorney 
would be required to do, does not 
involve testimonial self- 
incrimination of the taxpayer. The 
question arises, however, whether 
the taxpayer would be testifying 
against himself by merely 
producing the papers? Would 
surrender be tantamount to 
testimony? The Court answered 
that since the production of the 
documents by the taxpayer would 
not lend validly to the papers, and 
as the taxpayer cannot be 
compelled to testify as to their 
authenticity, there is no assistance in 
the government’s case by the 
taxpayer. The Court used the 
example of a handwriting sample. 
Requiring someone to write his 
name is not testimonial. The 
production of documents alone by 
a taxpayer, therefore, would not be 
testimonial. 

In summary, the Court 
determined that since the papers 
were prepared by an accountant 
they were not the taxpayer’s papers. 
Since the taxpayer would be 
obligated to produce the 
documents if they were in his 
possession, so, likewise, would his 
attorney. 


Scope of Decision 
Fisher v. United States not only 
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sets forth the general rule that 
accountant’s records which are 
given to their clients and then to 
their clients’ attorneys are not 
privileged, but also extends and 
clarifies Couch, while making 
inroads into the attorney-client 
privilege. To the Court, it made no 
difference that the attorney was 
acting as the agent for the taxpayer 
or that the taxpayer delivered the 
document to this attorney with 
some reasonable expectation of 
privacy. The Court further held 
that documents in an attorney’s 
possession would be protected on 
the basis of the attorney-client 
privilege if the records were 
protected under the fifth 
amendment or other basis in the 
hands of the taxpayer. 


The decision seems to put a 
taxpayer on the same basis as a 
custodian of corporate records, i.e., 
required to produce the records 
while not testifying as to the 
record’s validity. The taxpayer is 
not required to testify against 
himself, but merely produce for the 
government items which can be 
placed in evidence by other means. 


Justice Brennan in his concurring 
opinion seems to feel that the Court 
went too far. He stated that until 
this decision there was no room to 
doubt that it was the fifth 
amendment’s historic function to 
protect an individual from 
compulsory incrimination by his 
own testimony or personal records. 


An extension of the decision 
could be, as stated in the dissent of 
Justice Brennan, a complete 
abandonment of even the property 
principle; that future decisions 
might rest merely upon the 
mechanical test of whether a 
defendant was required to do any 
act personally to put the writings in 
evidence. 


. . the constitutional protection would tum 
on fortuity and persons would, at their peril, 
record their thoughts in the events of their 
lives . . . [their] . . . ability to think private 
thoughts, facilitated . . . by pen and paper, 
and the ability to preserve intimate 
memories would be curtailed through fear 
that those thoughts or the events of those 
memories would become the subjects of 
criminal sanctions . . . it was the very reality 
of those fears that helped provide the 
historical impetus for the privilege.'* 


Effect in the Tax Area 


The Internal Revenue Service 
will now be able to obtain all 
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financial records of a taxpayer 
produced by his accountant and 
given to his attorney. This would be 
true whether the taxpayer is subject 
of a routine revenue examination or 
a criminal tax investigation. Such 
records could be obtained by an 
administrative summons or other 
compulsory process. 


On the other hand, the Fisher 
decision does not abrogate the fifth 
amendment privilege as to purely 
personal and private records. A 
detailed listing of such purely 
personal private records is not 
made by the Court. A sole 
proprietor can maintain his 


personal records of his own 
business activity as long as the 
records are not given to an outside 
custodian, such as his accountant or 
attorney. 


Conclusions from This Case 


The decision of Fisher is clear. 
Work paper or property such as 
accounts created by a third party 
and given to the accused’s attorney 
are not privileged. The applicability 
of privilege against self- 
incrimination exists only in those 
financial records of an individual 
which are his direct personal 
property in which he has 
possession, and to which no others 
have any rights of any kind. 


There appears to be a question 
whether the accused himself must 
turn over his own personal papers in 


response to a summons, even 
though he would not be required 
under the traditional sense to give 
any “oral testimony” authenticating 
such documents. The decision will 
undoubtedly cause more litigation 
as to such unanswered questions. 0 
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Dangerousness as 
Rationale for Incarceration 


By Alfred E. Fireman, M.D. 


On a recent occasion, I presented 
a mental status exam with summary 
conclusions on behalf of an inmate 
of a private mental hospital to 
facilitate his discharge under the 
provision of Florida Statute 394.467 
(Baker Act). “Involuntary 
Hospitalization - criteria - A person 
may be involuntarily hospitalized if 
he is mentally ill AND likely to 
injure himself or others if not 
hospitalized.” I ask you to publish 
this condensation of its contents in 
an effort to publicize what I believe 
to be an unfortunate persistence in 
our laws of the misuse of 
psychiatrists who unfortunately 
continue to provide under the aegis 
of clinical medical judgment, 
opinions and conclusions on 
“dangerousness” as a proper 
argument and rationale for 
incarceration in the Florida State or 
private hospital system. 

I submit that when the 
psychiatrist talks about “dangerous- 
ness” in a statute which places an 
AND between “is mentally ill and 
dangerous” he has allowed himself 
to be trapped in a legislative coup, 
which has seduced him to bring 
medical excellence and _profes- 
sionalism to a task for which 
nothing in his medical education 
properly qualifies him. 

Likewise does the statute not 
demand or otherwise mandate him 
to show that the dangerousness 
flows from, or is derived from 
mental illness, and in no way insists 
that he account whether the 
dangerousness is either to self 
and/or others, and if so, now or 
future, imminent or remote; what 
the frequency of dangerousness is 
to be and what is the nature of the 
dangerousness; nor does it invite 
him as is demanded in recent 
California laws to accordingly then 
identify those possible victims of 
the dangerousness and to see that 
they are properly apprised of this 
information. 

Surely there was a time in the 
growth of this great nation when 
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medical prudence and _jurispru- 
dence were more closely linked as 
both were less “scientific and more 
artful.” The reader is referred to the 
fascinating correspondence 
between such great representatives 
of each discipline as Issac Ray of 
Portland, Maine, and John Doe of 
New Hampshire in the late 1880's. 
Those days, however, are sadly past 
and neither discipline should allow 
the art of collaboration to deny their 
essential sciences. 

I do not mean to offer remedy for 
this old and difficult problem. I 
intend merely to state “that there 
cannot be a fact in law which is not a 
fact in medicine.” 


What I am driving at here is to 
identify the pressing need for a 
revision by editing out dangerous- 
ness in the statutes for the 
incarceration of the mentally and 
emotionally ill; recognizing that to 
apply dangerousness only to that 
select group of individuals and to 
withhold the incarceration of other 
dangerous individuals in our 
society, perhaps more dangerous 
but without the unfortunate 
admixture of dangerousness and 
mental illness, constitutes an 
essential violation of their 
constitutional rights. Organized 
psychiatry which should be the 
primary institution to lobby for the 
privileges of these troubled 
individuals through this statute 
seems to have become their 
adversary. 

In the case of the patient the 
adversary or conflicted experts 
appeared to be in consensus on such 
crucial issues as diagnosis and 
prognosis. What separated them 
were judgments and considerations 
for treatment and management, 
further complicated by arguments 
for ideal treatment versus second 
choice but medically valid 
treatment. 


I may also add that insofar as 
treatment and management were 
the area of professional conflict, 
this conflict was also focused on the 
second aspect of the involuntary 
commitment statute; namely, “and 
likely to injure himself or others if 


VIEWPOINT 


not hospitalized.” 

In all of medicine, not only in 
psychiatry, are we_ physicians 
challenged to accommodate our 
ideal therapy plan with that 
affordable or agreeable to our 
patients. Only with mental illness 
and a few infectious diseases are we 
allowed the awesome responsibility 
of countermanding the constitu- 
tional rights of our patients by 
restricting their freedom of passage 
from our treatment territory. 

That Mr. X was still ill was not in 
dispute. That Mr. X needed therapy 
was likewise not in dispute. 
Whether Mr. X needed to remain in 
a constraining situation deprived of 
his constitutional rights of free 
passage in order to secure such 
treatment was the only issue that I 
saw at the time which separated the 
professional experts called upon 
before the court. 

I began answering this question 
by noting from a careful scrutiny of 
Mr. X’s history of socially hostile, 
aberrant, delinquent and_ thus 
dangerous behavior, that the issue 
in such recorded instances was not 
so much one of latent or manifest 
process psychotic illness, but rather 
the unfortunate mixture of said 
process illness and his propensity to 
imbibe alcohol injudiciously. 

What occurs to this observer 
(who in pursuit of this judgment 
had explored three large folios of 
hospital medical records with 
transcripts therein from at least five 
other general and _ psychiatric 
hospitals) was that the major thrust 
of family and physicians argument 
for continued incarceration was not 
so much the treatment and cure of 
mental illness, but the control of Mr. 
X’s habit and in some respects 
addictive attitude towards alcohol, 
which to be sure facilitated his 
regression to a mixed toxic and 
functional psychosis on _ those 
occasions when he did in fact over 
ingest alcohol. 

However noble such a desire on 
the part of caring persons may be to 


Dr. Fireman is a practicing psychiatrist in 
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withhold the use of intoxicating 
substances from their loved ones, 
and however concerned they may 
also be for society at large, it surely 
follows that should such a privilege 
be afforded not just Mr. X’s family 
through the good offices of a 
private hospital staff, but all other 
families of alcoholics and drug 
addicts. Regardless of the ability to 
financially underwrite such an 
expensive enterprise, there would 
soon be such a glut of involuntary 
admissions in our state facilities as 
to make a mockery of the project. 
Any sheriff's department official 
can tell you this when he recounts 
incidents of tragic automobile 
accidents occurring daily on our 
highways with “average,” not 
mentally ill citizens driving under 
the influence of alcohol or other 
drugs. 

My point is essentially this: That 
the professional consideration of 
dangerousness by psychiatrists as 
contrasted with judgments on 
mental illness or mental disability, 
mental disablement or emotional 
incapacity, falls beyond the proper 
purview of their training and 
clinical excellence. 

Our national organization, The 
American Psychiatric Association, 
through its committee and _ task 
forces on forensic matters has 
spoken to this point as follows: 
limiting the application of incarceration for 
dangerousness to the mentally ill is both 
factually and philosophically unjustifiable, 
and in fact, represents a gross prejudice 
against the mentally ill. 

The association’s position is based 
on the simple truth that in frequent 
other instances, members of society 
can be adjudged far more 
dangerous to the community at 
large, prior to the commission of 
criminal acts, than such mentally ill 
individuals, but because they do not 
parlay dangerousness with mental 
illness they have not been able to be 


incarcerated by the statutes, which 
are proposed at this time to 
continue the incarceration of Mr. X. 
Others who have spoken to this 
point include a University of 
Pennsylvania Law Review article 
by Livermore, Malquist and Neal: 
“Presence of mental illness is of only 
limited use in determining 
potentially dangerous individuals 
for there is no test yet devised to 
ascertain which mentally ill 
individual will proceed to become 
dangerous with the liability of 
incriminating harmless others.” 


Michael Peske, associate 
professor, Department of 
Psychiatry, University of 
Connecticut School of Medicine, 
wrote in Medical Tribune, January 
19, 1977: 


The last ten years of ferment in this area area 
result of Congressional hearings (Erwin), 
followed by the intense activity of various 
nonpsychiatric groups, particularly the 
American Civil Liberties Union (ACLU) and 
in some instances the Mental Health 
Association. As a result the concept of 
dangerousness to others has been accepted 
as the limiting factor in the commitment of 
the mentally ill in 15 states. This tendency is 
abhorrent for a number of reasons. It ignores 
the question of treatability of mental illness 
and furthermore, it ignores the fundamental 
question of free will and the individual's 
autonomy. If free will and autonomy are not 
in any way constricted, jeopardized or 
“coerced” by mental illness, then it is 
medical and legal nonsense to commit to a 
psychiatric institution because of 
dangerousness .... 

If it is a social consensus that public policy 
and morality can be best served by 
acceptance of the fact that severe forms of 
mental illness do imprison the individual and 
do inhibit and restrict the free will, then to 
limit care and treatment to those who are 
only dangerous is paradoxical and, in fact, 
illogical. 


To give further emphasis to this 
point, may I also call attention again 
to the fact that we have separated 
out the mentally ill as the ones for 
whom dangerousness shall be 
considered sufficient argument for 
incarceration as opposed to other 
citizens in our community for 
whom incarceration prior to the 
commission of a crime would be 
considered a most heinous violation 
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of their constitutional rights. I 
repeat, not only have we separated 
out the mentally ill for this unique 
and extraordinary prejudice and 
treatment, but we have allowed it to 
occur without a proper refinement 
of terms. We allow “dangerous- 
ness” to dangle ambiguously 
without such constricting semantic 
limitations as dangerousness under 
special circumstances, dangerous- 
ness in the immediate or remote 
future, dangerousness with what 
frequency, nature or quality of 
dangerousness, either to property 
or to selected ambiguous others. 
Surely the list of adjectives can be 
extended beyond these mentioned, 
but I hope it is sufficient for the 
purposes of this presentation to 
identify why the American 
Psychiatric Association has been 
discouraging its professional 
members from speaking to the 
question of dangerousness, as if it 
were in fact a medical psychiatric 
area of excellence, as opposed to a 
moral judgment on the part of 
concerned citizens without 
credentials for such authority. 0 


This column provides a 
forum for the reasoned and 
thoughtful presentation of an 
individual’s analysis of a matter 
which should be of concern to 
the legal profession. Presenta- 
tion of these views should not 
necessarily be construed as an 
endorsement by the Journal or 
of the Bar. 
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University of Florida Law Review 
Volume 28, Summer 1976, No. 4 


The University of Florida Law 
Review is published four times a 
year by the College of Law, 
University of Florida, Gainesville 
32611. Subscription: $15 annually; 
single copy: $3. Address 
correspondence to above address. 

A digest of Vol. 28, No. 4 follows: 
Drafting Contracts in an 
Inflationary Era 
by Professor Thomas R. Hurst 


During the past decade, the 
United States has experienced a 
continuous inflationary spiral in the 
price of virtually every commodity, 
product and service. The problems 
which such inflation pose for the 
draftsman of long term contracts, 
and how to deal with them, are the 
subject of the lead article of 
Volume 28:4 of the University of 
Florida Law Review written by 
Professor Thomas R. Hurst. 

Professor Hurst first notes the 
problems which inflation presents 
to the businessman contemplating a 
contract for the sale of goods and 
demonstrates that the common law 
doctrines of impossibility of 
performance and frustration of 
purpose only provide partial 
solutions to these problems. In Part 
I of the article, the author proceeds 
with a detailed examination of 
various techniques the draftsman 
may employ to protect the parties 
to such a contract against the effects 
of inflation, shortages, embargoes 
and other economic disruptions. 

The first technique discussed is 
the open-price contract in which 
the price is not specified at the time 
the contract is executed, but is 
determined at the time of 
performance, usually according to 
a predetermined formula. Section 
2-305 of the Uniform Commercial 
Code and its effect of increasing 
judicial acceptance of open-price 
contracts is also discussed. 

The other. devices discussed by 
the author are the  cost-plus 
contract, the price indexing and 
price escalator clauses, and the gold 
clause. The advantages and 
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disadvantages of each of these 
methods are thoroughly analyzed 
by Professor Hurst. 


Part II of the article discusses the 
need to provide in the contract for 
discharge of the seller from his 
obligation of performance in the 
event that performance of the 
contract becomes unduly 
burdensome due to inflation, or 
impossible, due to shortage or 
embargo. The author first examines 
the defenses of impossibility of 
performance and frustration of 
purpose at common law and under 
section 2-615 of the UCC. He 
concludes that the common law and 
statutory defenses do not provide 
sufficient protection to the seller 
and suggests that the draftsmen 
incorporate a force majeure clause 
which will discharge the seller if 
performance becomes unduly 
burdensome or otherwise 
impractical. 

Professor Hurst’s article focuses 
on contracts for the sale of goods 
subject to Article II of the Uniform 
Commerical Code (Fla. Stats. Ch. 
672). However, the techniques 
described should also be of interest 
to attorneys drafting agreements of 
other types, such as commercial 
leases, construction contracts and 
service contracts. 


Section 1983 and Federalism: The 
Burger Court's New Direction 
by Michael J. Dewberry 


Section 1983 was enacted to 
provide a civil cause of action for 
damages or equitable relief against 
persons who, acting “under color” 
of state law, deprive plaintiffs of 
their constitutional “rights, 
privileges or immunities.”’ 
Originally designed to countervail 
the terrorism waged against blacks 
during Reconstruction, the remedy 
underwent a more expansive 
analysis between 1939 and 1972, 
providing redress for alleged 
deprivations ranging from 
violations of prisoners’ constitu- 
tional rights to fire department hair- 
length regulations. Now, however, 
the section is facing a more narrow 
redefinition by the Burger Court. 
The developing trend toward 


retrenchment is analyzed in a 
student note, Section 1983 and 
Federalism: The Burger Court's 
New Direction. 

The increasing number of section 
1983 claims asserted in the recent 
past led to concerns regarding the 
burden imposed on overcrowded 
federal court dockets, the 
underlying issue of federalism 
raised by an extensive federal 
review of state official action, and 
the confusion over the breadth of 
the remedy. Proponents of an 
expansive analysis have stressed the 
need for uniformity of treatment, 
pointing to the probable bias in 
state court review of state officials’ 
actions. These arguments were 
accepted in the no-exhaustion 
doctrine, made absolute in 1968 in 
Houghton v. Shafer which held that 
welfare claimants need not exhaust 
state administrative, remedies prior 
to initiating a section 1983 claim in 
federal court. The Burger Court 
recently, however, has _ given 
greater emphasis to the “special 
delicacy” of the adjustment to be 
preserved between federal 
equitable power and state 
administration of its own law. in 
Preiser v. Rodriquez the court held 
that a state prisoner challenging the 
duration of his confinement must 
proceed in federal court under the 
habeas corpus statute rather than 
under section 1983. Under the 
habeas corpus remedy, the state 
prisoner would have to exhaust 
state remedies first. 

While several proposals are 
outlined, the student author 
concludes that the court should 
require exhaustion of state 
administrative remedies where 
they are adequate. This analysis 
would reduce the strain on the 
federalist structure while retaining 
flexibility by allowing the federal 
courts discretion in deciding if 
indeed such state remedies are 
adequate. 


Freedom of Expression in the Land 
Use Planning Context: Preserving 
the Barrier of Presumptive Validity 
by Ralph Artigliere 


Every major American city has at 
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least one district in which adult 
entertainment establishments seem 
to cluster. In Boston it’s called the 
“combat zone,” and city officials 
have chosen to quarantine the 
pomo plague into one blighted 
area in the manner of European red 
light districts. Other cities have 
emulated the Boston experience in 
an attempt to facilitate control of 
the crime and vice that allegedly 
accompany adult literature and 
films. Detroit chose to use a 
different approach. It passed an 
ordinance calling for a 1000-foot 
separation between porno shops, 
adult theatres and cabarets. The 
ordinance has an arguable impact 
on free speech and was challenged 
on first amendment grounds in the 
recent U. S. Supreme Court case, 
Young v. American Mini-Theatres. 
The Court, in a plurality opinion, 
held that the ordinance, which 
purportedly was designed to 
prevent the deterioration of the city 
core, was a valid exercise of the 
police power to zone. The student 
note Free Speech in the Zoning 
Context: Maintaining the Barriers 
of Presumptive Validity explores 
the issues surrounding this timely 
problem. 

The Young case, according to the 
student author, marks a significant 
crossroads in constitutional and 
zoning laws. In the past both zoning 
and the first amendment carried 
with them symbolic power that 
triggered deference in the courts. 
The first amendment merited 
special protection as a fundamental 
right and for the state to infringe on 
an individual’s free speech the court 
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required a compelling state interest 
in the regulation of the activity in 
question. Zoning, on the other 
hand, received special consider- 
ation from the courts in the form of 
a presumptive validity and minimal 
judicial interference since Village 
of Euclid v. Ambler Realty Co. in 
1927. Sooner or later the deference 
given in these two areas had to 
conflict. Symbols like “funda- 
mental right” and “presumptive 
validity” along with the hands-off 
attitude of the courts toward zoning 
created an uncertain and dangerous 
atmosphere. When zoning finally 
confronted the fundamental right 
of free speech, the courts had little 
precedent or clearly articulated 
policy with which to back their 
conclusions. As a result in the Young 
case, the plurality opinion reached 
its holding without citing a single 
zoning case. The note calls for a 
more reasoned analysis with 
balancing of policies and factors in 
a manner that will provide 
meaningful precedent for the 
future. The balancing may be 
invaluable when future zoning 
challenges based on fundamental 
rights, such as exclusionary zoning 
and sign control cases, reach the 
Supreme Court. 

The final student note in this 
issue, Income Tax Consequences of 
Encumbered Gifts: The Advent of 
Crane, focuses on section 677 of the 
Internal Revenue Code and the 
part-sale, part-gift concept as 
applied to encumbered gifts. In 
tracing the development of this 
concept, the author analyzes the 
extension of Crane v. Commission- 
er to the field of gifts and evaluates 
its impact on the tax consequences 
of such transactions. Although the 
primary focus is on gifts of property 
subject to indebtedness, the closely 
related field of “net gifts’— 
property transferred subject to the 
donee’s obligation to pay the 
resulting gift taxes—is also 
considered in the note. 

The reader will find three 
commentaries in the fourth issue of 
Volume 28: Child Support: 
Implications of Abortion on the 
Relative Parental Duties; Rule 10b- 
5: Liability for Aiding and Abetting 
After Ernst & Ernst v. Hochfelder; 
and Florida’s Life Care Law: 
Revitalizing a Dormant Statute to 
Protect the Elderly. Finally, four 
recent cases are analyzed in the case 


Department of Legal Affairs v. 
Rogers, 329 So. 2d 257 (Fla. 1976); 
Time, Inc. v. Firestone, 96S. Ct. 958 
(1976); and Contractors & Builders 
Association v. City of Dunedin, 329 
So. 2d 314 (Fla. 1976). 

BOOK REVIEW 
MALPRACTICE AND OTHER 
MALFEASANCES by Stanley Rosen- 
blatt 
Published by Lyle Stuart, Inc., 352 
pages 
Reviewed by Arno Kutner, Miami 


Stanley Rosenblatt has written an 
extraordinary book called 
MALPRACTICE AND OTHER MALFEAS- 
ANCEs which covers the spectrum of 
civil jury trial litigation with 
emphasis on medical malpractice. 
Every trial lawyer believes that if he 
just had the time, he could write a 
best seller about his most 
memorable cases. Rosenblatt, a 
busy practitioner of his craft, has 
actually done it. 

Louis Nizer’s two books come to 
mind for comparison purposes yet 
they are really quite different. His 
My Lire In Court (1961) had six 
chapters, only one of which dealt 
with the subject of negligence; THE 
Jury Returns (1966) covered four 
nonpersonal injury cases. 

MALPRACTICE AND OTHER 
MALFEASANCES includes four 
chapters on medical malpractice, a 
chapter on neglect by an attorney, 
cases concerning policy negligence 
in shooting an innocent bystander, 
penal negligence in failing to 
prevent the murders of two inmates 
of the Dade County Jail, and 
negligence in the delivery of a 
potentially explosive jet fuel. The 
author makes no effort at 
diplomacy as he very specifically 
names lawyers, judges, parties and 
witnesses. 

Rosenblatt’s literary style is 
engrossing and provocative, and he 
succeeds in making the book vivid 
for both professional and layman. 
The factual circumstances of each 
case are intrinsically interesting and 
Rosenblatt does a spendid job of 
interweaving his narrative with 
excerpts from actual trial 
testimony. The reader learns much 
about law and medicine as well as 
the psychology and tactics of the 
courtroom, but Rosenblatt is such 
an effective storyteller that the 
material is never served in pedantic 
fashion. The lawyer-doctor 
confrontations in the heat of battle 
are particularly intriguing. 
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It is difficult to be a passive 
spectator because one finds one- 
self developing definite opinions as 


each case unfolds, and the 
eagerness to know the outcome 
makes for fast and lively reading. 


Rosenblatt traverses the gamut of 
emotions from rollicking humor to 
poignant pathos as well as the 
gamut of human dilemmas from the 
Jehovah Witness who refused to 
accept blood to the divorced 
parents of a six-year-old who was 
crushed under the wheels of a 
garbage truck. 


The account of the physician who 
prescribed a dangerous drug for an 
infection following cosmetic nose 
surgery reads like a detective story. 
Several developments (both during 
and subsequent to the first trial) 
make this chapter exciting and 
dramatic. 


The nationally publicized “Baby 
Lenore” custody case is explained 
cohesively for the first time and I 
predict that many people who 
formed their opinions during the 
emotion-charged hearings and 
resultant superficial publicity will 
have a change of heart. 


I found the most interesting part 
of the book to be the exploration of 
the relationship of the author and 
his investigator who became his 
very close friend. The incredible 
irony of what happened to Jerry 
Burke rivals any piece of fiction. 
Three weeks before Mr. Burke was 
hospitalized for elective 
hemorrhoid surgery, he and 
Rosenblatt were consulting with 
experts on an anesthesia death case, 
which is reviewed in the book. 

Jerry Burke, at age 39 and in the 
prime of a career he truly loved, 
himself became the victim of 
malpractice. Rosenblatt, in fact, 
dedicates his book to “Jerry J. 
Burke, friend, trial partner, 
inspiration.” 

I don’t agree with all the author’s 
themes and felt that his 
denunciation of the medical 
profession and insurance industry 
were too general and one-sided. 
This should not have surprised me 
since he was on the attack in his 
other books - THE Divorce RACKET 
and Justice DENIED - and it is simply 
not his disposition to hold back or 
be diplomatic. 


I do agree with his emphasis on 
the soundness of the jury system. 
Rosenblatt says in his epilogue: 


VOLUME 51, NUMBER 3, MARCH 1977 


“The jury system is far from perfect 
but it is far superior to any 
alternative system of resolving 
disputes. The greatest virtue of the 
jury system is the difficulty of 
‘fixing’ or corrupting it. Citizens do 
not serve as jurors long enough to 
become politicized or predict- 
able...trial lawyers don’t have to 
take part in the hideous ritual of 
fawning before arbitrators....The 
jury trial is the primary remaining 
form for citizens to engage in 
participatory democracy.” 

I think Rosenblatt has done the 


bar and the public a great service by 
exposing the whole iceberg of civil 
jury trial litigation. The book 
illustrates the very valid strengths of 
our system in that tort trials can bea 
positive force for desirable social 
change and the abolition of unsafe 
practices. Rosenblatt accepted 
some difficult cases with very 
limited damage potential simply 
because he discerned wrongs to be 
righted - a healthy point to be made 
in an era where criticism of lawyers 
has become somewhat of a national 
pastime. 
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“Get off Of My Property!”- Are State 
Trepass Laws Preempted in Peaceful 


Labor Disputes?” 


By James G. Brown 


Nearly 20 years ago in a United 
States Supreme Court case dealing 
with the preemption doctrine as 
applied in the field of labor law, Mr. 
Justice Frankfurter prophetically 
stated: 

The statutory implications concerning 

what has been taken from the States and 
what has been left to them are of a Delphic 
nature to be translated into concreteness by 
the process of litigating elucidation.' 
Two recent state supreme court 
cases? dealing with preemption as 
applied to state trespass laws in 
peaceful labor disputes attest to the 
fact that the law is still evolving 
through this process of “litigating 
elucidation.” Specifically, these 
two cases reveal that the 
application of the preemption 
doctrine vis a vis state trespass laws 
in labor disputes can and does result 
in diverse judicial responses. This 
note will examine the doctrine of 
preemption as it relates to state 
trespass laws in peaceful labor 
disputes and will offer its own 
views as to the proper application 
of the doctrine in this area. 


The Preemption Doctrine 


Simply stated, the doctrine of 
preemption purports to divest state 
and federal courts of original 
jurisdiction over cases involving a 
labor dispute and grants exclusive 
original jurisdiction to a single 
federal agency—the National 
Labor Relations Board. The 
doctrine and its underlying 
rationale were succinctly 
summarized by the United States 
Supreme Court in Building Trades 
Council v. Garmon’—the leading 
case on preemption: 

When an activity is arguably subject to §7 
or §8 of the Act, the states as well as the 
federal courts must defer to the exclusive 
competence of the National Labor Relations 
Board if the danger of state interference with 
national policy is to be averted.‘ 

Since Section 7 of the NLRA lists 
employee rights® and Section 8 lists 
employer and union unfair labor 
practices, the Garmon preemption 
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test usually is phrased in terms of 
whether the activity in question is 
arguably protected or arguably 
prohibited by the NRLA. However, 
the statement of the rule is easier 
than the application. Despite the 
fact that an activity may be 
arguably protected or prohibited, 
state courts may assume jurisdiction 
over certain labor matters because 
of the numerous exceptions to the 
doctrine. Thus, if the regulated 
conduct touches interests deeply 
rooted in local feeling and 
responsibility, the state courts have 
the power to ‘act.® Similarly, state 
courts may act if the matter in 
question is merely of peripheral 
concern to the NLRA.’ Finally, 
state courts may assume jurisdiction 
over suits alleging union breach of 
the duty of fair representation,’ 
libel,? and breach of collective 
bargaining agreements.!® Indeed, 
the numerous exceptions to the 
preemption doctrine have caused 
Mr. Justice White to characterize 
preemption as a tattered rule at 
best, and at worst, little more than a 
myth." 


Preemption and Trespass Laws 


Despite numerous cases dealing 
with preemption, the Supreme 
Court never has rendered an 
opinion whether labor dispute 
preemption applies to state trespass 
laws in a_ peaceful picketing 
context. In Meat Cutters v. 
Fairlawn Meats, Inc.'* the Supreme 
Court expressly reserved the 
question of the state’s right to enjoin 
a trespass arising out of a labor 
dispute. The Court again was faced 
with this question in Taggart v. 
Weinackers, Inc.,"° but it dismissed 
the writ of certiorari as 
improvidently granted. Two 
justices, however, used the occasion 
to express their views concerning 
the preemption doctrine." In short, 
it is an unsettled question whether a 
state court can apply and enforce 
the state’s trespass laws in a 
peaceful labor dispute. 


It is against this background that 
the factually similar California and 
Illinois cases must be examined. In 
the California case, the Carpenters 
Union established a picket line in 
the parking lot of a Sears store. The 
picket line was in response to the 
fact that certain remodeling work 
within the store was contracted to a 
firm not obligated to use carpenters 
from the union’s hiring hall. It was 
undisputed that the picketing was 
peaceful and involved no violence, 
threats of violence, or obstruction 
of traffic. Sears officials requested 
the pickets to leave the store 
property. The pickets refused and 
Sears obtained a state court order 
enjoining the union from picketing 
on Sears’ property. Picketing on 
public property adjacent to the 
store was allowed. 

In the Illinois case, Teamster 
organizers solicited employees and 
distributed union literature in the 
parking lot of a suburban 
department store. The company 
sought an injuntion in state court on 
the ground that the union was 
unlawfully trespassing upon the 
company’s private property. A state 
court enjoined the union from 
soliciting on company property but 
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permitted solicitation on adjacent 
public sidewalks. 

In a unanimous decision, the 
California Supreme Court ruled 
that a state court could not exercise 
jurisdiction over peaceful labor 
activity merely because the activity 
involved trespass on private 
property, since the preemption 
doctrine operated to divest the state 
courts of jurisdiction in the matter. 
The California court applied the 
preemption test and came to the 
conclusion that the activities in 
question were both arguably 
protected and arguably prohibited 
by the NLRA. After applying the 
test, the court rejected Sears’ 
argument that the protection of 
private property from trespass was 
an interest so deeply rooted in local 
feeling and responsibility as to 
come within that exception to the 
preemption doctrine. The court 
stressed the peaceful nature of the 
activity and noted that the 
preemption exception claimed by 
Sears had been applied only to 
cases involving mass picketing, 
violence, and threats of violence. 
The court also noted that no 
specific exception for peaceful 
trespass picketing had been found 
to exist by the United States 
Supreme Court, and stated that, in 
the absence of such a finding, it 
would not regulate conduct so 
plainly covered by the federal 
scheme. 

In a per curiam decision, the 
Illinois Supreme Court reached the 
opposite conclusion. The court was 
of the opinion that the application 
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of state trespass laws fell within 
both the “peripheral” concern 
exception to preemption and the 
exception dealing with interests 
deeply rooted in local feeling and 
responsibility. The court relied 
heavily upon Mr. Chief Justice 
Burger's concurring opinion in 
Taggart wv. Weinackers, Inc., 
wherein the Chief Justice expressed 
his view that the protection of 
private property — whether a 
home, factory, or store—against 
trespass is historically a concern of 
state law. The Illinois Supreme 
Court noted its concern that 
violence may have been imminent 
since the property owner has no 
viable remedy under the NLRA, 
and, absent state court action, 
might be tempted to resort to self- 
help. The court also stressed that 
the state court injunction was 
narrowly drawn to prohibit the 
trespass without affecting the 
merits of the labor dispute. 

The divergent results reached by 
the California and Illinois Supreme 
Courts reflect the difficulties 
encountered in applying the pre- 
emption doctrine to state trespass 
laws. These difficulties stem from 
the fact that there is no definitive 
United States Supreme Court 
decision in this area; that the 
preemption doctrine is often 
misunderstood and misapplied; 
and that two powerful interests are 
colliding (the interest of organized 
labor in publicizing a labor dispute 
or organizing versus the public 
interest in protecting private 
property rights). These conflicting 
interests undoubtedly account for 
the mosaic pattern of state court 
decisions in this area.'® 


A Practical Approach 


As previously discussed, many of 
the difficulties encountered in 
applying the preemption doctrine 
to state trespass laws result from the 
penumbral nature of the doctrine 
itself. However, this much is clear. 
The question is not whether 
preemption applies, but whether 
state trespass laws represent an 
exception to the admittedly 
tattered preemption doctrine. 
Unfortunately, the application of 
preemption to state trespass laws 
does not fit neatly within any of the 
existing exceptions. Granted, state 
trespass laws conceivably could fit 
within the exception for interests 
deeply rooted in local feeling and 
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responsibility as argued by Mr. 
Chief Justice Burger in Taggart v. 
Weinacker’s Inc. However, the 
answer to the question may lie, not 
in attempting to pigeon-hole 
trespass into an existing exception 
to preemption, but in candidly 
assessing the nature of the problem 
and the interests involved and 
perhaps creating a new exception. 


Specifically, the doctrine of 
preemption is based upon the 
proposition that national labor 
policy requires conduct arguably 
subject to Section 7 or Section 8 of 
the NLRA be subject to NLRB juris- 
diction. The NLRB alone should 
decide these questions since it has 
the unique expertise to balance the 
competing rights of organized 
labor and _ individual property 
owners and to ensure that there is a 
uniform national policy. The 
Supreme Court itself has recog- 
nized these competing rights must 
be accommodated with as little 
destruction of one as is consistent 
with the maintenance of the other.!” 
Under the present procedural 
structure of the NLRB, however, 
there may be difficulty in securing a 
Board determination. Furthermore, 
the trespassed employer may have 
no avenue to the NLRB. Absent 
peaceful activity which is recog- 
nitional or secondary in object 
and therefore prohibited, the 
trespassed employer cannot file 
unfair labor practice charges and 
receive an NLRB determination 
concerning whether the picketing is 
protected activity. A continuing 
trespass that cannot be brought 
before some judicial forum allows 
the trespasser to effectively destroy 
the property rights. Thus, 
application of the preemption 
doctrine to peaceful trespass 
activity will usually result in 
destruction of one of the rights 
(property) involved without the 
dispute being allowed to proceed to 
the centralized agency in whose 
name preemption was invoked. 


The assumption of jurisdiction by 
a state court and the enjoining of the 
trespass does not have the same 
effect. Obviously, employee and 
organizational rights are 
diminished but they have not been 
destroyed or emasculated. The 
picketing or solicitation is still free 
to occur, albeit at a different situs 
and perhaps with diminished 
effectiveness. Yet, the fact remains 
in this instance, one right (property) 
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is preserved and the other right 
(organized labor) is merely 
diminished but not destroyed. In 
addition, the trespasser has ready 
access to the NLRB whose 
preemption decrees must 
accommodate the interests 
involved. The trespasser can file an 
unfair labor practice charge under 
Section 8(a)(1) alleging he has a 
right to be on the property.'* The 
NLRB is then free to decide the 
question and accommodate the 
rights involved. In sum, if a state 
court assumes jurisdiction of the 
trespass, neither of the underlying 
rights involved is destroyed, and 
the trespasser can file an unfair 
labor practice with the NLRB if he 
so chooses.'® 

Obviously, this approach 
depends upon a state court acting 
with restraint. The state court 
should only act against the trespass 
and not undertake its own 
evaluation and accommodation of 
the competing rights and interests. 
This evaluation is for the NLRB. 
The court merely should determine 
whether a trespass occurred and 
then end its inquiry. If the state 
court acts in this limited fashion, in 
effect, it will have maintained a 
status quo while at the same time 
preserving the question for the 
NLRB. As such, the assumption of 
jurisdiction by a state court in these 
circumstances is actually consistent 
with preemption’s goals, since it 
provides an avenue through which 
the dispute may be brought before 
the NLRB.” oO 
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FOOTNOTES 


! International Association of Machinists 
v. Gonzales, 356 U.S. 617, 619, 42 L.R.R.M. 
2135 (1958). 

2 Sears, Roebuck & Co. v. Carpenters, 17 
Cal. 3rd P.2d___,_ 132 Cal. Rptr. 
443,93 L.R.R.M. 2161 (1976)— a decision of 
the California Supreme Court rendered on 
September 2, 1976; 

May Co. v. Teamsters Local 743, 355 N.E. 
2d 7, 93 L.R.R.M. 2592 (Ill. 1976)— a 
decision of the Illinois Supreme Court 
rendered on September 20, 1976. 

3 359 U.S. 236, 43 L.R.R.M. 2838 (1959). 

4 43 L.R.R.M. 2838 at 2842. 

5 “Sec.7. Employees shall have the right to 
self-organization, to form, join, or assist 
labor organizations, to bargain collectively 
through representatives of their own 
choosing, and to engage in other concerted 
activities for the purpose of collective 
bargaining or other mutual aid or protection, 
and shall also have the right to refrain from 
any or all such activities except to the extent 
that such right may be affected by an 
agreement requiring membership in a labor 
organization as a condition of employment 
as authorized in section 8(a) (3).” 29 U.S.C. 
157. 

6 This exception has been commonly 
applied to conduct marked by violence and 
imminent threats of violence. United 
Automobile Workers v. Russell, 356 U.S. 634, 
42 L.R.R.M. 2142 (1958); United 
Construction Workers v. Laburnum, 347 
U.S. 656, 34 L.R.R.M. 2229 (1954). 

7 This exception to preemption was 
created by Intemational Association of 
Machinists v. Gonzales, 356 U.S.617,42 
L.R.R.M.2135(1958) which dealt with an 
employee’s suit against his union because of 
expulsion from membership. 

8 Vaca v. Sipes, 386 U.S. 171, 64 L.R.R.M. 
2369 (1967). 

® Linn v. Plant Guard Workers, Local 114, 
383 U.S. 53, 61 L.R.R.M. 2345 (1966). 

10 This is a _ statutory exception to 
preemption created by Section 301 of the 
NLRA, 29 U.S.C. 185. The Supreme Court 
has held that state and federal courts have 
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concurrent jurisdiction with the NLRB when 
a matter also constitutes a breach of a 
collective bargaining agreement. Smith v. 
Evening News, 371 U.S. 195, 51 L.R.R.M. 
2646 (1962); William E. Amold Co. v. 
Carpenters Dist. Council, 417 U.S. 12, 86 
L.R.R.M. 2212 (1974). There are also other 
statutory exceptions to preemption which 
involve Section 303 on the NLRA, 29 U.S.C. 
187 (secondary boycott suits) and Section 
14(b) of the NLRA, 29 U.S.C. 164(b), (State 
Right to Work laws). 

1! Motor Coach Employees v. Lockridge, 
403 U.S. 274, 77 L.R.R.M. 2501 at 2519 (1971) 
(dissenting opinion). 

12 353 U.S. 20, 39 L.R.R.M. 2571 (1957). 

13 397 U.S. 223, 73 L.R.R.M. 2628 (1970). 

‘4 Mr. Chief Justice Burger in a separate 
concurring opinion expressed his view that 
protection of private property is historically 
a concern of state law and that a state court 
has jurisdiction over labor dispute trespass. 


Justice Harlan found labor dispute trespass 
arguably subject to the NLRA and would 
have found no state court jurisdiction. 

15 397 U.S. 223, 73 L.R.R.M. 2628 (1970). 

16 Prior to Sears, Roebuck & Co. v. 
Carpenters, 17 Cal.3rd 893,__P.2d___, 132 
Cal.Rptr.443,93 L.R.R.M.2161(1976) and 
May Co. v. Teamsters, Local 743,355 N.E.2d 
7,93 L.R.R.M. 2592(IIl. 1976) numerous state 
courts have passed upon this question and 
reached diverse results for diverse reasons. 
The following state court cases have held 
that preemption does not divest them of 
jurisdiction: Taggart v. Weinacker’s, Inc., 
214 So.2d 913, 69 L.R.R.M. 2348 (Ala. 1968), 
cert. dismissed, 397 U.S. 223, 73 L.R.R.M. 
2628 (1970), (imminent threat of violence); 
People v. Goduto, 174 N.E.2d 385, 48 
L.R.R.M. 2126, (Ill. 1961), cert. denied, 368 
U.S. 927, 49 L.R.R.M. 2173, (imminent threat 
of violence); People v. Bush, 349 N.E.2d 832, 
92 L.R.R.M. 3268 (N.Y. 1976), (relying upon 
Meat Cutters v. Fairlawn Meats, Inc., 353 
U.S.20, 39 L.R.R.M.2571 (1957) for the 
proposition that the Supreme Court's 
reservation of the question is implied 
authority in support of state court 
jurisdiction and its own view that where 
private property is involved, Section 7 rights 
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are limited and must be made clear in 
advance); Hood v. Stafford, 378 S.W.2d 790, 
56 L.R.R.M. 2340 (Tenn. 1964), (imminent 
threat of violence); Moreland v. Retail Store 
Union, 114 N.W.2d 876, 50 L.R.R.M. 2092 
(Wisc. 1962), (imminent threat of violence); 
Connecticut v. McDermott, 220 A.2d 38, 62 
L.R.R.M. 2733 (Conn. Cir. Ct. App., 1965), 
(no preemption since criminal trespass is 
within the state police power); Cliff House 
Bldg. Corp. v. Plumbers, 336 A.2d 339, 88 
L.R.R.M. 3476 (Pa. Super. Ct., 1975), 
(imminent threat of violence); Imco 
Container Co. v. Chemical Workers, 72 
L.R.R.M. 2929 (Ky. Cir. Ct. 3d Div., 1969), 
(no preemption of state policy power insofar 
as the situs of picketing is concerned). 

The following state court cases have 
invoked the preemption doctrine to defeat 
jurisdiction: Musicians Local v. Superior 
Court, 447 P.2d 313, 69 L.R.R.M. 2803 (Cal., 
1968), (law of trespass in labor disputes 
impinges upon federal scheme); Freeman v. 
Retail Clerks, 363 P.2d 803, 48 L.R.R.M. 2835 
(Wash., 1961), (conduct is arguably subject 
to NLRA); Hudgens v. Local 315, 210 S.E.2d 
821, 88 L.R.R.M. 2778 (Ga. Ct. App., 1974), 
(conduct arguably subject to NLRA, but 
procedural posture of case allows 
distinction. There was a prior NLRB 
determination that union had a right to be on 
property); State v. Williams, 44 L.R.R.M. 
2357 (Baltimore, Md. City Crim. Ct., 1959), 
(conduct is arguably subject to NLRA). See 
also: Wiggins & Co. v. Retail Clerks, 93 
L.R.R.M. 2782 (Tenn. Ch., Knox County, 
1976), and Kadlec Hosp. v. Operating 
Engineers, Local 280, 91 L.R.R.M. 2703 
(Washington Super. Ct., Benton County, 
1976), (both of which rely on the U.S. 
Supreme Court decision in Hudgens v. 
N.L.R.B., 424 U.S. 507, 91 L.R.R.M. 2489 
(1976), [which rejects constitutional grounds 
for trespass and states that the issue is one of 
statutory considerations under the NLRA] 
for the proposition that preemption applies.) 

17 Central Hardware Co. v. N.L.R.B., 407 
U.S. 539, 80 L.R.R.M. 2769 (1972); N.L.R.B. 
v. Babcock & Wilcox Co., 351 U.S. 105, 38 
L.R.R.M. 2001 (1956), wherein the Supreme 
Court stated: 

“Organization rights are granted to 
workers by the same authority, the National 
Government, that preserves property rights. 
Accommodation between the two must be 
obtained with as little destruction of one as is 
consistent with the maintenance of the 
other.” 38 L.R.R.M. at 2004. 


'8 This was precisely the procedure 
utilized by the union in the case of N.L.R.B. 
v. Babcock & Wilcox Co., 351 U.S.105, 38 
L.R.R.M. 2001(1956). 


18 It is also conceivable that prior to the 
trespass, the union could seek permission to 
enter the property. If the permission is 
denied, unfair labor practice charges could 
be filed immediately. Arguments that the 
union may have to wait for several months 
for an NLRB determination and is thus 
prejudiced miss the point. These arguments 
go not to state court jurisdiction but to 
administration of the NLRB. In any event, 
should a union charge be determined to have 
merit, and a complaint issue, the NLRB has 


authority under Section 10(j) of the NLRA to 
seek a restraining order in federal district 
court against the conduct — in this case, 
refusal to allow access. Furthermore, should 
a state court continue to enforce its trespass 
laws in the face of an NLRB determination 
relative to union access, the NLRB could 
seek to enjoin the state court under the 
principle of N.L.R.B. v. Nash-Finch Co., 404 


U.S. 138, 78 L.R.R.M. 2967 (1971). 


* By way of a postscript, certiorari in 
Sears, Roebuck & Co., v. Carpenters, 17 
Cal.3rd 893,__P.2d_, 132 Cal. Rptr.443,93 
L.R.R.M.2161 (1976) was filed on December 
1, 1976. Hopefully, the Supreme Court will 
grant certiorari and attempt to clarify this 
troublesome area. 
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News and Notes 


Lawyers’ Title Guaranty Fund 


THIRTEENTH ANNUAL ASSEMBLY ... The 
Orlando Hyatt House will be the meeting place 
for the Thirteenth Annual Assembly of Fund 
members on March 24-26. 

Speakers during the three-day meeting will 
include Edward J. Atkins, Florida Bar president, 
Paul B. Comstock, Fund president, Mandell 
Glicksberg, University of Florida law professor, 
and attorneys William C. Johnson, Jr., Joel H. 
Sharp, Jr., Roger H. Staley, Arnaldo Velez, J. 
Frost Walker III, Paul Young, G. Robert Arnold, 
Walter R. Beales III, Jerry Benjamin, R. James 
Knox, Paul J. Stichler and Robert H. Threadgill. 

From 9 a.m. to noon on Saturday, March 26, the 
Real Property, Probate and Trust Law Section 
will sponsor discussions of “Description 
Problems and Related Matters Involving 
Waterfront and Wetland Properties.” Jacob D. 
Varn, chairman of the Land Surveyors 
Committee, will be in charge of that portion of 
the program. 


FUND ASSISTS YOUNG LAWYERS SECTION 
... For the second consecutive year, the Fund’s 
legal staff assisted the Young Lawyers Section of 
The Florida Bar by helping present the annual 
Young Lawyers Seminar for newly admitted 
attorneys. At Miami, Fund staff attorney Walter 
R. Beales III discussed the development of real 
property practice in Florida together with current 
and future developments. Fund field attorney 
Richard W. Lyons spoke about the building of a 
real property practice and discussed some of the 
matters involved in a typical closing. The same 
format was followed in Tampa where attorney 
Roger D. Schwenke joined staff attorney Robert 
H. Threadgill in speaking to 125 new attommeys. In 
Tallahassee, attorney Kenneth Rouse and staff 
attorney R. James Knox addressed the new 
attorneys at The Florida Bar Center. 
SECRETARIAL SEMINARS... . Legal assistants 
and secretaries from Fund members’ offices in 
many areas of the state recently had the 
opportunity of viewing firsthand The Fund’s new 
policy forms. Preparation of the forms has been 
greatly streamlined through the new letter-sized 
format and a special mechanical system which 
simplifies procedures and cuts time in 
preparation. Area field representative Harry K. 
Holcomb discussed the forms in 22 meetings held 
in 14 central Florida counties during January, 
February and March. 


TITLE NOTE BY A FUND ATTORNEY .. “Law 
of Betterments” 


At early common law one who mistakenly 
placed improvements on the land of another did 
so at his own peril, even though he acted in good 
faith. Annot., 57 A.L.R. 2d 263 (1958). Equity 
courts, however, concerned with the unjust 
enrichment of the owner, adopted the civil law 
rule which required the owner to compensate the 
mistaken party for the improvements before he 
could recover the property. The results depend 
upon the facts, and the relative innocence or 
knowledge of the parties plays a large part in the 
outcome. See Jim Walter Corporation v. Bracht, 
239 So.2d 643 (Fla. lst DCA 1970). 


The legislature codified the law of the 
betterments in Secs. 66.041 - 66.101, F.S., by 
providing for a post-ejectment cause of the 
action. A judgment of eviction is a necessary 
prerequisite to the maintaining of an action under 
this statute. Bailey v. Bailey, 114 So.2d 804 (Fla. 
Ist DCA 1959). A similar act protects parties 
acquiring title by tax deeds if it is later 
determined that the tax deed was invalid. Sec. 
197.166, F.S. See Kester v. Bostwich, 15 So.2d 201 
(Fla. 1943). 

The statutory causes of action are apparently 
not the exclusive remedy, however. Sec. 66.041 
(2), F.S., requires the defendant to have 
apparently good legal or equitable title derived 
from the sovereign or title plain and connected on 
the public records, or a regular executor or 
administrator's deed. Therefore, a party who 
mistakenly built on the land of another would not 
qualify for the statutory remedy. Also a party 
holding under a wild deed would not qualify, 
although one holding under a forged deed 
presumably would. His title, although legally 
insufficient, is nonetheless plain and connected 
on the public records. 

In Voss v. Forgue, 84 So.2d 563 (Fla. 1956), a 
party mistakenly began construction on Lot 16 
when he owned Lot 15. The court pointed out that 
the action was nonstatutory and affirmed the 
lower court ruling that the two property owners 
exchange deeds. Therefore, there appears to be a 
nonstatutory remedy for those who do not come 
under the statute. 
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| would like to attend: 
Interviewing and Preparing the Client i. 
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ey a Technique Civil College of Advocacy 
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Opening Statements to attend workshops dealing with: § 
Direct and Cross Examination (Check only one) 


Admission of Evidence O Business Litigation ‘ 
Summations O Personal Injury Litigation | 


Appellate Practice 1976 Civil Advocates Manual 
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civil AND CRIMINAL comprehensive 
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See matters neede 
The definitive work in litigation 
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most 
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leading practicing lawyer’s 
authority Encyclopedia 


of Procedure with 
all 1976 Rules of 
Civil Procedure Changes 
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THE COMPANY, PUBLISHERS treating weitten from 
rossing Park * Norcross, Georgia 30071 
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Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “‘on all fours” 
quickly. It’s us, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 
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you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 
deal more with the 
problems that require Fjorida Division of 
your personal 
attention. 


RESEARCH 
for lawyers 


American Legal Research Corp. 
Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 
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